United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






United States Court of Appeals for the : 
District of Columbia i 

OCTOBEE TEEM, 

No. 7092 Jc 4 4 

GILBEET LEVEXTHAL AND HENEY OXENBUEG, 

APPEHANTS, - ; 

DISTEICT OF COLUMBIA^ A BODY COEPOEATE, , 
ZONING COMMISSION: OF THE DISTEICT OF ■ : 
COLUMBIA, GEOEGE E. ALLEN, ET AL. 



appeal from the district C0U$T of the united states for ' 

THE district QF COLUMBIA. 

I 






United States Court of Appeals for the 
District of Columbia 

OCTOBER TEEM, 1937. 

No. 7092 


GILBERT LEVEXTHAL AND HENRY OXENBURG, 

APPELLANTS, 

VS, 

DISTRICT OF COLUMBIA, A BODY CORPORATE, 
ZONING COMMISSION OF THE DISTRICT OF 
COLUxMBIA, GEORGE E. ALLEN, MELVIN C. 
HAZEN, DANIEL I. SULTAN, ARNO B. CAM- 
MERER, DAVID LYNN, THE SAID PERSONAL 
DEFENDANTS CONSTITUTING THE ZONING 
COMMISSION OF THE DISTRICT OF COLUMBIA, 
AND JOHN W. OEHMANN, INSPECTOR OF 
BUILDINGS OF THE DISTRICT OF COLUMBIA, 
APPELLEES. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA. 


INDEX 

Original Print 


Caption. a 1 

Bill of complaint . 1 2 

“Plaintififa’ Exhibit . 13 12 

“Plaintiffs’ Exhibit B” . 46 37 

“Plaintiffs’ Exhibit C” . 47 38 

“Plaintiffs’ Exhibit D” . 48 39 

“Plaintiffs’ Exhibit E” ’. 49 42 

Motion to dismiss bill of complaint . 50 42 


Psxss or Bybom S. Adahs, Washimotom. D. 0. 











ii 


INDEX CONTINUED 


Original Print 


Decree dismissing bill of complaint . 52 43 

Appeal noted by plaintiffs, penalty of under¬ 
taking to act as bond for costs fixed. 53 44 

Memorandum: Undertaking on appeal approved and filed 53 44 

Assignment of errors . 54 44 

Designation of record . 56 45 

Clerk’s Certificate . 58 46 

Stipulation with respect to printing . 59 47 













United States Court of Appeals for the 
District of Columbia 


a. In The District Court of the United States for 

the District of Columbia. 

Equity No. 64700 

Gilbert Leventhal axd Henry Oxenburg, Plaintiffs, 

vs. 

District of Columbia, a body corporate, Zoning Commission 
OF THE DiSTMCT OF COLUMBIA, GeORGE E. AlLEN, MeL- 
viN C. Hazen, Daniel I. Sultan, Arno B. Cammerer, 
David Lynn, The said personal defendants constituting 
the Zoning Commission of the District of Columbia, 
John W. Oehmann, Inspector of Building of the Dis¬ 
trict of Columbia, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Filed June 14 1937 

In the District Court of the United States for the District of 

Columbia. 

Holding an Equity Court 
Equity No. 64700 

Gilbert Leventhal and Henry Oxenburg, 1209 Water 
Street, S. W. Washington, D. C., Plaintiffs 

vs. 

1. District of Columbia, a body corporate, 

2. Zoning Commission of the District of Columbia. 

3. George E. Allen 
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4. Melvin C. H^IlZen 

5. Daniel I. Sultan 

6. Arno B. C^vmmerer 

David Lynn, Tlio said personal defendants constituting , 
the Zoning Commission of the District of Columbia. j 

8. John W. Oehmann, lnsj)ector of Building of the Dis¬ 
trict of Columbia. Dcfoidanfs 

Bill of Complaint for Mandatory Injunction and to Remove 
Cloud From Title and for Other Purposes. 

To the District Court of the United States: 

Plaintiffs state as follows: 

1. That the plaintiff’s, Gilbert Leventhal and Henry Oxen- 
burg, are citizens of the United States, residents of the 
District of Columbia, and file this bill in their own right. 

2. That the defendant. District of Columbia, is a mu¬ 
nicipal corporation; that the defendants, George E. Allen, 
Melvin C. Hazen, Daniel 1. Sultan, Arno B. Cammerer, 
Daid Lynn, and John W. Oehmann are citizens of the United 
States and residents of the District of Columbia; that the 

defendant. Zoning Commission of the District of Co- 
2 lumbia is a quasi-legislative body created by Act of 

Congress of the United States, approved March 1, ' 

A. D., 1920, 41 Stat at L. 500, Chap. 92, Sec. 1, as amended; . 

that the defendants, George E. Allen, Melvin C. Hazen and ’ 
Daniel 1. Sultan are Commissioners of the District of Colum¬ 
bia; that the defendant, Arno B. Cammerer is the officer in i 
charge of ])ublic buildings and grounds of the District of 
Columbia; that the defendant, Dav’id Lynn is the Superin¬ 
tendent of the United States Capitol, buildings and grounds, 
and in said capacity the last named individuals constitute, ^ 
e.K-officio, the defendant Zoning Commission of the District 
of Columbia, and they are sued as such; that the defendant, i 
John 5V. Oehmann, is the lns])ector of Buildings of the Dis- | 
trict of Columbia, and is sued as such. : 

‘I That the })laintiffs are the owners, as tenants in com- ; 
mon, of Lot Xumbered Nine (9) in Block Xuinbered Fifteen 
(15), Barton and Walker, Trustees' subdivision of Uni¬ 
versity Heights, as i)er i)lat recorded in the Office of the 
Surv’eyor of the District of Columbia in (^ounty Liber Seven 
(7), folio Eighty-three (83), e.xcepting so much thereof as 
was condemned for alley puri)oses in District Court cause 
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Number Fifteen Hundred and Four (1504) in S. C. D. C., 


Square Thirty-nine linndred and Twenty-three (3923) be¬ 
ing improved by Premises Numbered Four Thousand and 
One (4001) Twelfth (12th) Street, Northeast, said land and 
])remises known for purposes of taxation as Lot Numbered 
Eight Hundred and Twenty-eight (828) in S(iuai*e Num¬ 
bered Thirty-nine Hundred and Twenty-three (3923); that 
said land has an area of aiiproximately 6746 siiuare feet, a 
frontage of 50 feet on Randol])h Street, Northeast, a 
frontage of 114 feet on Twelfth Street, Northeast, a front¬ 
age of 37.68 feet on Michigan Avenue, Northeast; that said 
parcel is improved by a frame building which has been con¬ 
tinuously used for i-etail mercantile puiqioses for a ])eriod 
of some twenty-five (25) years, or more, and was so used 
at the time of the ])assage of the aforesaid Act of Congress 
of the United States, apiu'oved March 1, A. D., 1920, 41 
Stat. at L. 5(K), Cliaj). 92, S(‘c. 1, as amended, and con- 
3 tinuously thereafter, and is now being used for said 


mercantile imrjioses. 

4. That heretofore, to wit, on the 1st day of March, A. D., 
1920, Congress of the United States enacted a law entitled 
“An Act To Regulate The Height, Area And Use of Build¬ 
ings In the District of Columbia, And To Create A Zoning 
Commission, And For Other Piu-poses”, which act consti¬ 
tutes the sole authority for the acts and conduct of the de¬ 
fendant, Zoning (kimmission of the District of Columbia, 
and of the individual defendants constituting the member¬ 
ship thereof, of which the ])laintiffs herein complain, as will 
hereinafter more fully appear. 

5. That the defendant. Zoning Commission, by its then 
members, did on, to wit, the 30th day of August, 1920, and 
thereafter, establish original height, area and use districts 
to become effective on that day and to remain in full force 
until modified or amended, and did adojit various and sun- 
diy regulations governing the several respective districts, 
aiul acconqianieci the same by certain maps known as “Of¬ 
ficial height, area, and use atlases’’ disclosing the precise 
boundaries of the various districts which maps were incor¬ 


porated in and became a part of said regulations. 

6. That the defendant. Zoning (Commission, subse<iuent 
to August 30, A. D., 1920, from time to time, modified and 
amended its orders and regulations, aforesaid, whereby 


properties were transferred from district to district, thus 
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chaiiji:in<^ the autliorized heiirht, area, or use thereof, and 
sometimes all of said features, and in accordance with said 
amended rei^ulations, the aforesaid mai)s and atlases were 
modified in order to reflect said changes. 

7. That plaintiffs’ land under the rei::ulations first adoi)ted 
was classified and placed in a district known as: Use, Resi¬ 
dential; Height, 40 feet; Area “A”; that thereafter on 
February 9, A. D., 192.3, the Zoning C’ommission, by 
amended regulation transferred i)laintilfs’ parcel of land 
to a district known as: Use, Commercial; Height, 40 feet; 
Area “C” to conform with the other parcels of land front¬ 
ing on the east and west line of Twelfth Street Xorth- 
4 east, from a point several blocks north of the north 
line of Rhode Island Av’onm*, Northeast, to the south 
line of Michigan Avenue, Northeast, as will more fully here¬ 
after be made to appear; that thereaftei-, on February 2.3, 
A. D., 1926, without the consent or petition of the owner 
thereof, the plaintiffs’ parcel of land, by the Zoning Com¬ 
mission’s own initiation of proceedings, was placed in a 
District known as: Use, Resid<*ntial; Height, 4(1 feet; Area 
“ A ’ ’—Semi-Restricted. 


8. That by virtue of the regulation adopted February 23, 
A. D., 1926, directed solely and exclusively to ])laintiffs’ 
above described parcel of land, practically all of the usual 
and customary benefits of ownership were appropriated by 
the aforesaid Zoning (’ommission, by reason of the fact that 
under the classification known as “Use—Residential, Height 
—40 feet. Area—Semi-Restricted”, the plaintiffs’ are 
limited in use of said ])arcel of land to that of detached or 
semi-detached dwellings of a non-multiple family nature; 
that under said regulation the use of ])laintitfs’ i)arcel of 
land is reduced to such an extent as to ])rohibit and enjoin 
such usages as retail mercantile establishments, apart¬ 
ment houses, flats, and row-dwellings; that the many 
usages appropriated as aforesaid were done so without 
compensation. 

9. The provisions of the general zoning regulations, i-e- 
vised as of .Tune 9, A. D., 1933, are attached hereto and 
marked “Plaintiffs’ Exhibit ‘A’ ”, and y)rayed to be taken 
as a part of the bill as if set forth in full herein, 

10. That plaintiffs’ parcel of land is situated on the east 
side of Twelfth Street, between Randolph and Michigan 
Avenue, Northeast, being premises Number Four Thou- 
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sand and One (4001) Twelfth Street; that said Twelfth 
Street, from Rhode Island Avenue to the south line of 
Twelfth Street, Northeast is one of the main highways in 
the District of Columbia and is used, and has been used for 
a long time, as a main artery for vehicular traffic, including 
trucks, taxicabs and ordinary motor vehicles; that said 
traffic, at the point where plaintiffs’ parcel of land is 
5 located, splits up and separates, proceeding north, 
via Twelfth Street; northeasterly, via Michigan 
Avenue; and southwesterly, via Michigan Avenue, with the 
result that immediately in front of plaintiffs’ property there 
is always an extreme congestion of traffic, accompanied by 
the blowing or sounding of automobile horns, grindings of 
gears, and screechings of automobile tires; that immediately 
in front of plaintitTs’ i)arcel of land there is located a traf¬ 
fic “Stop Sign” which causes a further delay in traffic and a 
concentration of idling motor-vehicles with resultant accum¬ 
ulation of fuel gases of a noxious nature which continuously 
disturb the comforts of owners of ])roperty abutting the 
thoroughfare; that immediately in front of plaintiffs’ par¬ 
cel of land is located one of the termini of the local public 
street-car company’s lines, w’hich ends at the south line of 
Michigan Avenue, Northeast, with the result that at all 
times there is located in front of i)laintiffs’ parcel of land 
one or more street-cars, accompanied by the mechanical 
noises customarily associated with such devices; that there 
is located across the street, within forty feet of plaintiffs’ 
parcel of land, a public hacking stand which at all times is 
equipped with taxi-cabs awaiting prosiiective passengers, 
and attended by boisterous drivers thereof; that immediate¬ 
ly across the street, within forty feet of plaintiffs’ parcel of 
land, is located a “bus stop” employed in letting off, and 
taking on passengers with the result that the buses in so 
starting and stoi)])ing l•ollder the air with noisy and obnox¬ 
ious sounds; that by reason of the e.xistence of the heavy 
traffic, terminus of the street-car line, public hack stand, 
and bus-stop, the plaintiffs’ parcel of land is, and always 
will be subjected to extreme noises, noxious gases, bois¬ 
terous people, including employees of the public utility 
companies as well as prospective passengers in good num¬ 
bers, which disturbances now, and in all probability will 
hereafter, begin as early as five o’clock in the morning, 
sometimes even earlier, destroying the sleep and rest of 
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persons having homes at Twelfth Street and Michi- 

6 gan Avenue, Northeast, especially private residences. 

11. That by reason of the matters and things con¬ 
tained in paragraph Ten (10), the parcel of land of the 
plaintiffs’ herein is useful only for commercial purposes 
and is wholly unfit for the purposes for which it is now 
zoned, namely residential, semi-restricted, or in fact for 
any residential purpose whatsoever. 

12. For the purpose of illustrating and visualizing to the 
Court some of the conditions hereinbefore referred to, the 
plaintiffs file herewith and attach hereto, marked “Plain¬ 
tiffs’ Exhibit B”, certain photographs, with accompanying 
explanations, stating the i)oints at which the same were 
taken and what is de])icted, said photographs all showing 
the conditions presently existing, and at the time of the 
filing of this, the plaintiffs’ bill of comi)laint. 

13. That plaintiffs’ parcel of land is exyiosed to com¬ 
mercially zoned property on the south side, namely Lot Num¬ 
bered Twenty-three (23) in Square Numbered Thirty-nine 
Hundred and Twenty-four (3924) as well as commercially 
zoned property on the southeasterly side, namely Lot Num¬ 
bered Seven (7) in Square Numbered Thirty-nine Hundred 
and Eighty-seven (3987); that plaintiffs’ parcel of land, 
conceived as residential property, receives no protection 
whatsoever from the regulations as now adopted by the 
Zoning Commission of the District of Columbia in the last 
mentioned directions, but, on the contrary, the regulations 
as now adopted place plaintiffs’ parcel of land in such a 
position that the erection or construction of residential 
buildings would result in a financial failure because of 
present commercial structures now permitted and future 
commercial structures permissilbe under the regulations 
governing properties to the south of plaintiffs’ land. 

14. That the plan of commercial zoning adopted for the 
west side of Twelfth Street, Northeast, running north from 
Rhode Island Avenue, Northeast, a distance of several 
miles includes all land abutting on the west line thereof to 
a point where said Twelfth Street intersects the south line 

of Michigan Avenue, and/or Randolph Sti*eet, which 

7 latter streets are so blended at said ])oint as to lose 
their precise identity; that said plan of commercially 

zoned property on the west side of Twelfth Street, North¬ 
east, terminates with the street-car line located thereon; 
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that the plan of zoning for the east side of said Twelfth 
Street conforms with the west side as aforesaid in every 
particular excejit for the e.xclusion of plaintiffs’ parcel of 
land therefrom, which latter pai'cel comprises the entire and 
only frontage so excluded, being located between Randolph 
Street and Michigan Avenue, Northeast, a frontage of ap¬ 
proximately One Hundred and Fourteen (114) feet, which 
entire frontage is serviced by the aforesaid street-car line; 
that jjlaintiffs’ parcel of land for all intents and purposes 
is properly within the purview of the plan of zoning and 
was so considered bv the Zoning Commission of the District 
of (^’olunibia under regulations adopted February 9, A. D., 
1923, as aforesaid, only to be arbitrarily excluded there¬ 
from bv the susequent regulations adopted February 23, 
A. D. 1926. 

15. That plaintiffs are informed and believe and therefore 
aver that the action of the Zoning (’ommission under date of 
February 23, A. D., 1926, directed solely and exclusively to 
plaintiffs’ parcel of land whereby said land was excluded 
D-om the plan of commercial zoning aforesaid, was arbi¬ 
trarily and capriciously designed to pi-event the erection or 
construction of an automobile service or gasoline station, 
and to effect such a purpose, the Zoning Commission with¬ 
drew all other commercial usages. 

16. That the improvements located on plaintiffs’ parcel 
of land known as Four Thousand and One (4001) Twelfth 
Street, Northeast are now used for commercial purposes 
andmav continue to be so used bv reason of the fact that 

w • 

such usage thereof existed at the time of the enactment 
of the “Act To Regulate The Height, Area, And Use of 
Buildings In the District Of Columbia”, approved March 1, 
A. D., 1920, and the Zoning Commission is expressly en¬ 
joined therein from disturbing such usage; that said 
premises are now operated by Master Cleaners and Dyers, 
Inc., a company carrying on the business of retail cleaning, 
pressing and dyeing of clothing and other materials; 
S that said use may lawfully be extended throughout 
the entire building. 

17. That by reason of the districts established by the 
Zoning Commission for the west side of Twelfth Street, and 
the east side of Twelfth Street to the south line of Ran¬ 
dolph Street, Northeast, which districts are reflected on the 
j)lat annexed hereto, and marked “Plaintiffs’ Exhibit C”, 




8 GILBERT LEVEXTHAL ET AL. VS. DISTRICT OF COLUMBIA. 


together with the plaintiffs’ so-called non-conforming use 
between Randolph Street and Michigan Avenue referred 
to in paragraph Sixteen (16) hereof, as well as the sur¬ 
roundings heretofore described, a factual commercial area 
exists on both sides of Twelfth Street to the south line of 
Michigan Avenue, Northeast; tiiat the District of Colum¬ 
bia has conceived the entire area on both sides of the street 
to the south line of Michigan Avenue, Northeast, as commer¬ 
cial property in so far as tax assessments are concerned and 
have treated plaintiffs’ parcel of land as in the same cate¬ 
gory as the property actually zoned for commercial usages; 
that a schedule of the comparative assessments of the land 
in this vicinity is attached hereto and marked “Plaintiffs’ 
Exhibit D”; that the valuation prescribed by the District 
of Columbia for purpose of tax assessment of the plain¬ 
tiffs’ parcel of land makes it impossible to utilize the same 
on any reasonable basis for detached or semi-detached resi¬ 
dences or in fact any residential usage whatsoever. 

18. That although plaintiffs’ may lawfully continue the 
present commercial usage of the building now located on 
said parcel of land as a so-called non-conforming use as 
heretofore mentioned in paragraph Sixteen (16), the acts 
and conduct of the defendant Zoning Commission prevent, 
under penalty of prosecution therefor, any structural alter¬ 
ations or enlargements thereof and thus prevent the plain¬ 
tiffs’ from obtaining the highest utility value of their prop¬ 
erty; that said parcel of land is only suited for stores and 
shops under the 1st Commercial Use, 40 feet. Height, Area 
“C” and as such could not possibly be injurious to the public 
health, safety, morals or general welfare of the community, 
nor would such use be any more injurious to the public 

health, safety, morals or general welfare than the 
9 ])resent lawful use to which plaintiffs’ property is 

devoted. 

19. That under present zoning regulations plain¬ 
tiffs’ are unable to obtain a rental sufficient to maintain the 
actual carrying charges of said property, including taxes, re- 
pairs, insurance, interest, and other incidental and proper 
expenses of operation; that if plaintiffs’ were permitted to 
erect stores and shops as in a 1st Commercial, 40 feet. 
Height, Area “C” district, the return in rentals would pro¬ 
vide for said proi)er cari-ying charges as well as a reason¬ 
able return upon plaintiffs’ caj)ital investment; that un- 
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less relief is j^ranted, ijlaiiitiffs’ will not be able to use their 
parcel of land for the purposes reasonably intended, or, as a 
matter of fact, any reasonably profitable purpose. 

20. That on or about January 1, A. D., 1937 plaintiffs en¬ 
deavored, without success, to procure the consents of the 
projierty owners in the vicinity, as prescribed by Act of 
Congress, approved March 1, A. D., 1920, supra, in order 
to obtain a bearing before the defendant Zoning Commission; 
that on or about February 1, A.I)., 1937, plaintiffs filed a 
petition with the defendant Zoning Commission in which 
it was prayed that the said Commission grant a hearing 
without the consent of proiierty owners; that on February 
16, A.D. 1937, the said defendant Zoning Conunission de¬ 
nied the prayers of the petition, a copy of which order is at¬ 
tached hereto and marked ‘‘Plaintiffs’ Exhibit E”; that 
plaintiffs hav’e exhausted all means of administrative re¬ 
lief available to them under the laws and regulations gov¬ 
erning the matters hereof complained. 

21. That plaintiffs are advised, believe and therefore 
aver that in the light of the facts and circumstances here¬ 
inbefore set out the acts and conduct of the defendant Zon¬ 
ing Commission and each of the members thereof amounts 
to an unreasonable and arbitrary exercise of governing 
power, bearing no substantial relation to the public health, 
safety, moi-als or general welfare of the neighboring com¬ 
munity or the community at large; that by reason of the 
facts and circumstances of this particular parcel of land 
there exists not a single element affecting the public health, 

safety, morals oi* general welfare of the people upon 
10 which the acts and conduct of the defendant Zoning 

Commission, here complained of, could be legally 
based; that at all events, the action assumed as aforesaid 
to be taken by the defendant Zoning Commission results 
in a confiscation of property of the plaintiffs, a deprivation 
thereof without due process of law, and a taking of their 
pi‘o])erty without just compensation or any compensation 
therefor; that the acts and conduct complained of consti¬ 
tute a cloud upon the title of the plaintiffs’ land; that the 
jiresent zoning of plaintiffs’ parcel of land constitutes an 
encumberance thereon; that by said action of defendant 
Zoning Commission, i)laintiffs are deprived of availing 
themselves of the highest utility of the aforesaid prop- 
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erty; that said action of the defendant Zoning Commission 
is in contravention of the oth Amendment of tlie Consti¬ 
tution of the United States; that as to all of the aforesaid 
wrongs and grievances the plaintiffs are remediless e.xcept 
by the equitable aid of this Honorable Court by its injunc- 
tiv’e processes to restrain and enjoin said acts and con¬ 
duct of defendant Zoning Commission done under the pre¬ 
tended color of authoritv which was not and could not have 
been lawfully conferred upon or vested in that body. 

22. That unless the defendant Zoning Commission and 
its individual members thereof, and each of them, are en¬ 
joined as herein prayed, the plaintiffs will be prevented 
from renting, selling and/or using their property to its high¬ 
est utility value and thereby be forced to submit to a confis¬ 
cation of their property and will be subjected to heavy pen¬ 
alties should they use or permit to be used the property for 
purposes other than those specifically allowed in residen¬ 
tial, semi-restricted areas, and will be subjected to great 
and irreparable damage. 

Wherefore, The Premises Considered, and because the 
plaintiffs are without a plain, adequate and complete, or 
indeed any remedy at law, they respectfully pray the Court 
as follows: 

1. That the District of Columbia, a municipal corpora¬ 

tion, the Zoning Commission of the District of Co¬ 
ll lumbia, George E. Allen, Melvin C. Hazen, Daniel I. 

Sultan, Arno P. Cammerer, and David Lynn, consti¬ 
tuting the Zoning Commission of the District of Columbia, 
John W. Oehnian, Inspector of Buildings of the District of 
Columbia, may be made parties defendant hereto and 
served with process, and required to answer the exigencies 
of this Bill of Complaint. 

2. That by Mandatory Writ of Injunction the defendants 
may be required to change the zoning of the plaintiffs’ par¬ 
cel of land known as Lot Numbered Eight Hundred and 
Twenty-eight (828) in Square Numbered Thirty-nine Hun¬ 
dred and Twenty-three (3923) from Use, Residential; 
Height, 40 feet; Area “A”—semi-restricted to Use, Com¬ 
mercial; Height, 40 feet; Area “C”. 

3. That by Mandatory Writ of Injunction, the defendant, 
John W. Oehman, Inspector of Buildings of the District of 
Columbia, and his successors in office, may be required to 
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consider and pass upon the plaintiffs’ parcel of land with¬ 
out regard to the zoning of the same as residential prop¬ 
erty, and to grant any and all such permits as the plaintiffs 
may apply for with respect to said land and premises in the 
same manner and under the same circumstances and condi¬ 
tions as if the said land and premises had not been zoned, 
or attempted so to be, for residential purposes. 

4. That by decree of this Honorable Court, the defen¬ 
dants, their successors in office, agents, servants, employees 
or attorneys, may be perpetually restrained and enjoined 
from enforcing or attempting to enforce, applying or at¬ 
tempting to apply, in any manner whatsoever, the assumed 
zoning of plaintiffs’ parcel of land for residential purposes 
only. 

5. That plaintiffs be given such intermediary and jjrelim- 
inary relief as may prove necessary at any time during the 
pendency of this suit. 

6. That plaintiffs be granted such other and further re¬ 
lief as the nature of the case demands and to this Honorable 
Court seems just and proper. 

HENRY OXENBURG 
GILBERT LEVENTHAL 

12 MICHAEL J. KEANE, JR. 

GERALD OXENBURG 
Attorneys for Plaintiffs 

District of Columbia, ss: 

Gilbert Leventhal and Henry Oxenburg, being first duly 
sworn according to law, on oath depose and say that they 
have read the foregoing Bill of Complaint by them sub¬ 
scribed and know the contents thereof; that the matters and 
things therein set forth as of their own personal knowledge 
are true, and those set forth upon information and belief 
they verily believe to be true. 

HENRY OXENBURG 
GILBERT LEVENTHAL 


Subscribed and Sworn to before me this 11th day of June, 
A. D., 1937. 


SALVATORE E. LEONARDO 


Notary Public in and for the 
District of Columbia. 


(Seal) 
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13 “Plaintiffs’ Exhibit A” 

18 Zoning' Commission 

of the District of Columbia 
Wasliington, August 30, 1920 


Zoning Regulations 
Revised to July 1, 1933 
{TJie data of each revision follows the text) 

Whereas the act of Congress approved March 1, 1920, en¬ 
titled “An act to regulate the height, area, and use of build¬ 
ings in the District of Columbia and to create a zoning com¬ 
mission, and for other jiurposes” (Act of March 1, 1920, 41 
Stat. 500), provides that within six months after iiassage of 
said act and after ])ublic notice and hearing the Zoning 
Commission shall divide the District of Columbia into cer¬ 
tain districts to be known, res])ectively, as height, area, and 
use districts, and shall adopt regulations specifying the 
height and area of buildings thei-eafter to be erected or al¬ 
tered therein and the purjioses for which buildings and 
premises therein may or may not be used: 

Now, therefore, the said Zoning Commission after ])ublic 
notice and hearing as prescribed by law has established, and 
by these regulations and map accompanying them, does 
hereby establish said height, area, and use districts and it 
does hereby adopt the following regulations under the au¬ 
thority of said law and subject to the penalties prescribed 
in said law for the violation of any of said regulations. 

The height, area, and use districts ])rescribed in said reg¬ 
ulations and the precise boundaries thereof are shown in the 
“oflBcial height, area, and use atlases” in file in the office of 
the Engineer Commissioner of the District of Columbia. 
These atlases are hereby made iiarts of said regulations. 

These regulations shall become effective on and after Au¬ 
gust 30, 1920, and shall remain in force until modified or 
amended by subsequent regulations adopted by said Zon¬ 
ing Commission after public notice and hearing as pre¬ 
scribed by law. 

Except as specifically superseded by these regulations, the 
building regulations shall remain in full force and effect. 
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Section I. — Definitions 

For the purjiose of these reticulations certain terms and 
words are herewith defined as follows; but such definitions 
shall not be held to modify or affect in any way the legal 
interpretations of such terms or words where used in other 
regulations. 

19 Words used in the present tense include the future, 
words in the singular number include the plural num¬ 
ber, and words in the plural number include the singular 
number; the word “lot” includes the word “plot”; the 
word “building” includes the word “structure”; the word 
“shall” is mandatory and not directory. Any word not 
herein defined shall be construed as defined or construed in 
the building regulations. 

Accessory building: A subordinate building located in 
and occupying not more than 30 per cent of the rear yard 
of the main building, whose use is incidental to that of the 
main building, and which does not exceed 15 feet in height 
above the ground level. 

Alley : A public way designated as an alley in the records 
of the surveyor. District of Columbia. 

Apartment: A household unit in a tenement or apartment 
house, suitable for occupancy by one or more persons. 

Area : See Building area. 

Building: A structure having a roof supported by col¬ 
umns or walls for the shelter, supjiort, or inclosure of per¬ 
sons, animals, or chattel; and when separated by division 
walls from the ground u]i, each portion of such building 
shall be deemed a separate building. 

Building area: The maximum horizontal projected area 
of a building and its accessory buildings, excluding open 
steps, terraces, and cornices. 

Building i.ine: A line beyond which property owners or 
others have no legal or vested right to extend a building or 
any part thereof without special jjermission and approval 
of the proper authorities; ordinarily a line of demarkation 
between public and private property, but also applied to a 
building restriction line, when recorded on the plats of the 
surveyor’s office. District of Columbia. 

Cellar: That portion of a building below the first-floor 
joists, the floor of which is more than one-half the clear ceil¬ 
ing height below the adjacent ground. Such a story may not 
be used for habitation. 
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Community house : A group of uot more than three single- 
family dwellings so designed as to give the appearance of a 
single building and erected simultaneously. (As amended 
February 8,1921.) 

Depth of bjeak yard: The mean horizontal distance be¬ 
tween the rear line of the building and the center line of the 
alley where an alley exists; otherwise the rear lot line. 

Depth of lot: The mean horizontal distance between the 
front building line and the rear lot line. 

District: Sections of the District of Columbia for which 
the regulations governing the height, the area, or the use of 
buildings and premises are the same. 

Inclosed court: An open unoccupied space surrounded 
on all sides by walls or by walls and a lot line. 

Public storage garage: A garage, other than a private 
garage, in which the repair facilities are incidental to its 
primary use for storage. (As amended February 13, 1932.) 

Public service gailvge: A garage in which steam or mo¬ 
tor-driven vehicles are equipped for operation, repaired, or 
kept for hire or sale, not including e.xhibition or showrooms 
for model cars. (As amended February 13, 1932.) 

Height of building: In the 110-foot, 90-foot, and 60-foot 
height districts the height is the vertical distance 
20 from the level of the curb opposite the middle of the 
front of the building to the top of any inclosure wall 
or to the highest point of the roof; provided that in the 60- 
foot-height district, in the case of a building located on a 
terrace, the height above the curb level mav be increased bv 
an amount equal to the height of the terrace above the same 
curb level but not to exceed 5 feet. In the 40-foot-height dis¬ 
trict the height is the vertical distance from the ground level 
at the middle of the front of the building to the ceiling of 
the top story. 

Height of court : The vertical distance from the bottom 
of any opening in such court, necessary for light and venti¬ 
lation, to the highest point of anv bounding wall. (Decem¬ 
ber 10,1920.) 

Home occupation: An occupation in connection with 
which there is used no sign or display that will indicate from 
the exterior that the building is being utilized in whole or 
in part for any purpose other than that of a dw’elling; in 
connection wdth which there is kept no stock in trade nor 
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commodity sold upon the promises, no person employed 
other than a member of the immediate family residing in 
the premises, and no mechanical equipment used except such 
as is permissible for jjurely domestic or household purposes. 

Hotel: Every place where food and lodging are pro¬ 
vided for transient guests. 

Length of open court: The mean horizontal distance 
between the open and closed ends of the court. 

Lot: The land bounded by definite lines and occupied or 
to be occupied by a building and its accessory buildings and 
including the open spaces required under these regulations. 
A lot may or may not be the land so recorded on the records 
of the surveyor. District of Columbia. 

Lot, corner; Lot, TRiANGUTjs.n: A lot fronting on two or 
more streets at their junction, said streets forming with 
each other an angle of 45'^ or more, is a corner lot. When 
the angle formed by the intersecting streets is less than 45°, 
such a lot shall be known as a triangular lot. For the pur¬ 
pose of determining the percentage of lot occupancy, corner 
and triangular lots shall me assumed to have an area not 
greater than 5,000 square feet and a frontage not greater 
than 100 feet on either of the intersecting streets. 

Lot, interior : A lot other than a comer or triangular lot. 

Lot THROUGH: An interior lot having frontage on two 
streets. 

Lot lines : The lines bounding a lot as defined herein. 

Nonconforming use : A use of a building or premises oc¬ 
cupied by or, if vacant, classified as a use that does not con¬ 
form with the regulations of the use district in which such 
building or premises is located. 

Open court: An open unoccupied space on the same lot 
with a building, extending to and opening upon a street, 
alley, or yard. 

Percentage of lot occupancy; That portion of such 
area of a lot as lies within lot lines and building lines as 
defined herein which is occupied or which may be occupied, 
under these regulations, as building area. 

Private garage: A garage without public repair or ser¬ 
vice facilities, of not more than 800 square feet and housing 
not more than four steam or motor driven vehicles. (As 
amended July 16, 1923.) 
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21 Private stable: A stable housing not more than 
four horses and four vehicles, all the property of the 
owner of the building. (As amended February 9, 1923.) 

Public STABLE : A stable, other than a private stable. (As 
amended February 13, 1932.) 

Rear yard: An open space on the same lot with a building 
between the rear line of the building and the rear line of 
the lot, for the full width of the lot, and unoccupied except 
as herein specifically authorized. 

Side yard : An open unoccupied space on the same lot with 
a building between the building and the side line of the lot 
extending through from the front of the building to the rear 
yard. (As amended June 10, 1932.) 

Street: A public highway designated as a street, avenue, 
or road on the records of the surveyor. District of Columbia. 

Story: That portion of a building included between the 
surface of any floor and the surface of the next floor above 
it, or if there be no floor above it, then the space between 
such floor and the ceiling next above it; provided that a cel¬ 
lar .shall not be considered a storjL A mezzanine story, cov¬ 
ering not more than one-third of the area of the building at 
the mezzanine level, shall not be considered a story within 
the meaning of these regulations. (As amended May 7, 
1928.) 

Square : Land so designated on the records of the asses¬ 
sor, District of Columbia. 

Structural alterations : Any change in the supporting 
members of a building, such as bearing walls or partitions, 
columns, beams, or girders, excepting such alterations as 
may be required for the safety of the building. 

Section II .—Use districts 

In order to regulate the location of commerce, business, 
trades, and industries and the location of all buildings, de¬ 
signed or occui)ied for specified uses, the District of Colum¬ 
bia is herebv divided into use districts, of which there shall 
l)e four, known as— 

(a) Residential. 

(b) First commercial. 

(c) Second commercial. 

(d) Industrial. 
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These districts are shown upon maps designated as ‘‘use 
maps. ’ ’ 

Except as hereinafter provided, no building shall be 
erected or altered, nor shall any building or premises be 
used for any purpose other than is permitted in the use dis¬ 
trict in which such building or premises is located. 

Section III .—Residential district 

In the residential district all buildings and premises, ex¬ 
cept as otherwise provided in these regulations, shall be 
erected for and used exclusively as— 

1. Dwellings. 

2. Apartment houses or tenements. 

3. Hotels. 

22 4. Lodging or boarding houses. 

5. Churches. 

6. Private clubs and fraternity houses, provided when 
permit is issued there are on file with the Commissioners of 
the District of Columbia the written consents of the owners 
of 75 per cent of the property within 200 feet of the pro¬ 
posed establishments in the “A,” “A” serairestricted, “B,” 
and “B’’ restricted area districts. (As amended March 21, 
1924.) 

7. Hospitals or sanitariums for human beings, provided 
when permit is issued there are on file with the Commis¬ 
sioners of the District of Columbia the written consents of 
the owners of 75 per cent of the property within 200 feet of 
the proposed establishments. (As amended February 28, 
1922, and February 21, 1924.) 

8. Institutions of an educational, philanthropic, or elee¬ 
mosynary character. 

Educational institutions must be— 

(a) One whose space and equipment may not be readily 
convertible to business use; (b) one whose operation would 
be impaired by location on a business street; (c) one that 
has no articles of commerce for sale; (d) one that is not 
likely to become objectionable in a residential district be¬ 
cause of noise, traffic, and number of students; (e) when lo¬ 
cated in residential “C” area special consideration wiU be 
given. 

9. Transportation rights of way or passenger stations. 

10. Farms, truck gardens, nurseries, or greenhouses. 

11. Sand, gravel, or clay pits. 
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12. The following usual accessories of a residence, located 
on the same lot with that residence and not involving the 
conduct of a business, shall be allowed: 

(a) The office of a physician, dentist, or other person re¬ 
siding on the premises and including home occupations, en¬ 
gaged in by the occupants of a dwelling, not involving the 
conduct of a business on the premises, provided that no win¬ 
dow display nor any sign other than a name plate not ex¬ 
ceeding 1 square foot in area and bearing only the name and 
occupation of the occupant shall be allowed as appertaining 
to use as offices or for home occupation as permitted under 
this section. 

(b) A private stable not less than 50 feet back from the 
front building line of such lot and opening upon a public 
alley. 

(c) A private garage located in a fireproof compartment 
within, adjoining, or forming an addition to such dwelling, 
or both, provided that the total private garage storage facil¬ 
ities on any one lot shall not exceed 800 square feet in area. 
(As amended May 7,1928, and October 20,1932.) 

(d) A private garage located in the rear yard with a 
dwelling and not less than 10 feet from any point of such 
dwelling; provided that the total private garage storage 
facilities on any one lot shall not exceed 800 square feet in 
area. (As amended October 20, 1932.) 

13. A private garage housing not more than two steam or 
motor driven vehicles, nor exceeding 400 square feet in 
area, and not appurtenant to a dwelling, may be erected 

when located 50 feet or more from the front building 
23 line of the nearest street, and if abutting and opening 
directlv upon a public alley. (As amended October 
20,1932.) 

14. In the residential district a public garage where no 
repair facilities are maintained may be established, erected, 
or enlarged if, when permit is issued, there are on file with 
the Commissioners of the District of Columbia the written 
consents of the owners of 75 per cent of (a) the property 
within the square where it is proposed to establish, erect, or 
enlarge such garage, and (b) of all other property within 
200 feet of the proposed establishment; provided, however, 
that no part of said garage, except a basement garage, shall 
be within 75 feet of any street building line. In computing 
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the area of consents required under this regulation, so much 
of the property as is used as public garages or stables shall 
be counted as consenting. The Commissioners of the Dis¬ 
trict of Columbia may deny approval of an application for 
permit to erect such public garage in the residential district 
if after due public hearing held either on petition of resi¬ 
dents or of property owners within the area of consents, or 
oil the initiative of the commissioners themselves, they find 
that the location of the proposed garage, of its entrances, or 
of its exits is such as may cause dangerous trafi&c or other¬ 
wise objectionable conditions. (As amended November 15, 
1922, and February 5, 1930.) 

15. In an apartment house a public garage where no re¬ 
pair or servicing facilities are maintained may be estab¬ 
lished, erected, or enlarged without consents of property 
owners; provided that the floor area of such garage does 
not exceed one-fourth of the total llooi- area designed for use 
or used by tenants in sueli ajmrlment house; and provided, 
further, that such garage be approved by the Commission¬ 
ers of the District of Columbia. (February 5, 1930.) 

16. The Commissioners of the District of Columbia may 
issue permits for a period of not more than one year for the 
erection in the residential district of buildings for commerce 
or industry, where such buildings are incidental to the resi¬ 
dential development; and may issue permits for temporary 
use of premises by fairs, circuses, or carnivals upon com- 
Xiliance with the Police Regulations of the District of Co¬ 
lumbia. 

17. The said commissioners may also issue permits for 
the erection or alteration of buildings in the residential dis¬ 
trict for the housing of switching equipment and regulators, 
and for the installation of stationary transformers, for the 
imrpose of supplying electrical service to residential prop¬ 
erty, when in the judgment of the Public Utilities Commis¬ 
sion it be necessary to the public convenience and welfare. 
(November 21,1922.) 

18. In a square in a residential or first commercial district 
where a lot or lots face or abut an alley, but at no point face 
or abut a street, and are so recorded on the records of the 
surveyor. District of Columbia, January 1, 1928, the Zoning 
Commission may permit such lot or lots to be used for a 
specific first commercial or a specific second commercial use 
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if located in a residential district, and for a specific second 
commercial use if located in a first commercial district, pro¬ 
vided when permit is issued there are on file with the Oom- 
missioners of the District of Columbia the written consents 
of the owners of 75 per cent of (a) the property with- 
24 in the square and (b) all other property within 200 
feet of the lot or lots; provided that a public storage 
garage or the temporary parking of cars may be permitted 
in such residential or first commercial district without said 
consents. (As amended Februai*y 13, 1932.) 

19. Municipal recreational uses, pumping stations, and 
fire-engine houses may be erected in any use district, pro¬ 
vided that in the case of a fire-engine house, located in a 
residential district, a public hearing shall first be held by 
the Commissioners of the District of Columbia. Police sta¬ 
tions shall be located only in commercial or industrial areas. 
(September 18, 1929.) 

which distinctly pertain to or arc appropriate ad¬ 
juncts to hotel uses, such as the following: Drug stand, in¬ 
cluding soda fountain, perfumery, etc., barber shop, beauty 
parlor, pressmg or tailoring establishment, cigar or news 
stand, souvenir stand, or restaurant, may be allowed by 
occupancy permit in hotels in the residential district; pro¬ 
vided the entrance is entirely inside the hotel, and no sign 
or display is visible from the outside of the building; and 
further that thosr usrs which do not distinctly pertain to 
or are not appropriate adjuncts to hotel uses ivill be denied 
in hotels in the residential zone. Resolution, July 6, 1927.] 

Section IV. — First commercial district 

In the first commercial district all buildings and prem¬ 
ises, except as otherwise provided in these regulations, may 
be used for any use permitted in the residential district or 
for any other use except the following: 

1. Automobile repair shop (see jiroviso below). 

2. Bakery employing more than five persons (see proviso 
below). 

3. Blacksmith or horseshoeing establishment. 

4. Bottling works. 

5. Bowling alley (see proviso below). (May 7, 1928.) 

6. Carting, express, or hauling yard, storage or fuel yard 
(see proviso below). (May 24, 1926.) 
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7. Contractor’s plant or storage thereof. 

8. Cooperage. 

9. Laundry employing more than five persons (see pro¬ 
viso below). 

10. Lumberyard. 

11. Public service garage or public stable (see proviso 
below). 

12. Stoneyard. 

13. Storage or baling of scrap, paper, rags, or junk. 

14. Uses excluded from the second commercial district. 

15. Any kind of manufacture other than manufacture 
clearly incidental to a retail business conducted on the 
premises. 

16. Gasoline or oil filling station (see proviso below). 
(February 9, 1923.) 

17. Undertaking establishment or funeral parlor (see 
proviso below). (January 21, 1926.) 

18. Warehouses, not including household storage. (May 
7, 1928.) 

19. Abandoning motor vehicles, building material, or 
other debris. (June 10, 1932.) 

25 Provided, printing shops, the publishing of news¬ 
papers and public storage garages may be permitted 
in the first commercial district. (As amended February 13, 
1932.) 

Provided, an automobile repair shop, a bakery, or laun¬ 
dry employing more than five persons, a bowling alley, a 
fuel yard, a gasoline or oil filling station, a milk distribut¬ 
ing station, an ice cream manufacturing plant, an undertak¬ 
ing establishment or funeral parlor, a public service garage, 
a service station adjoining an establishment for the sale of 
new automobiles and operated in connection therewith may 
be established or erected in the first commercial district if 
when permit is issued there are on file with the Commis¬ 
sioners of the District of Columbia the written consents of 
the owners of 75 per cent of the property within 200 feet of 
the proposed establishment; provided, further, that if such 
establishment fronts on a public alley and no part of it is 
located in a building any portion of which lies less than 50 
feet back from any building line, consents of the owners of 
two-thirds of the property within 90 feet of the proposed 
establishment shall be required. (As amended February 
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19,1922; February 9,1923; January 21,1926; May 24,1926; 
May 7, 1928, and June 9, 1933.) 

In the first commercial district a vacant lot may be used 
for the temporary parking of cars; provided no repairing 
or servicing is permitted and no gasoline, oil, or grease 
sold, (As amended February 13, 1932.) 

In cases where the establishment of any business under 
the zoning regulations requires the consent of property 
owners within a certain specified area, and within this 
area there is included public property, the applicant for the 
establishment of such business shall be required to obtain 
the written consents of the owners of at least 75 per cent of 
the area owned by ])rivate parties, and, in case these con¬ 
sents do not constitute 75 per cent of the whole of the area 
of consents reciuired, the inspector of buildings is instructed 
to forward the application to the Commissioners of the Dis¬ 
trict of Columbia, who, after ascertaining the views of any 
other departments having jurisdiction over the public prop¬ 
erty, will consider on the merits of the case whether or not 
consent will be given for public property. (As amended 
May 7, 1928.) 

Private garages housing not more than four cars and not 
more than 800 square feet in area may be erected in first 
commercial district without consents if located 50 feet back 
of front building line and if entrance thereto be from a 
public alley; provided, however, that if a garage is appur¬ 
tenant to a dwelling the regulations relativ’e to residential 
district under Section III shall apply. (August 24, 1926.) 

In computing the area of consents required under this 
regulation, so much of the area of all proi)erty shall be 
counted as consenting which is already used for a purpose 
which by the terms of this section requires as a condition 
precedent to a permit for such use the written consents of 
the owners of 75 per cent of the property within 200 feet of 
the property or of two-thirds of the property within 90 feet, 
as the case may be, of the property to be so used. (As 
amended December 22, 1926.) 

26 The Commissioners of the District of Columbia 
may permit car barns, bus terminals, electric substa¬ 
tions, and other public utility uses, not including steam- 
power plants, to be erected, established, or extended in the 
first commercial district when, in the judgment of the Public 
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Utilities Commission, necessary to tlie public convenience 
and welfare. (As amended June 15, 1922.) 

SECTIO^’ V .—Second commercial district 

In the second commercial district ail buildings and all 
premises, except as otlierwise provided in these regulations, 
may be used for any use permitted in the residential dis¬ 
trict, or the first commercial district, or for any other use 
excejit the following: 

1. Abattoirs. 

2. Acetylene-gas manufacture. 

3. Ammonia bleaching ijowder or chlorine manufacture. 

4. Arsenal. 

5. Asphalt manufacture or refining, 

6. Blast furnace. 

7. Boiler works. 

8. Brick, tile, or terracotta manufacture. 

9. Candle manufacture. 

10. Celluloid manufacture or treatment. 

11. Coke ovens. 

12. Creosote manufacture or treatment. 

13. Disinfectants manufacture. 

14. Distillation of bones, coal, or wood, 

15. Dyestuffs manufacture. 

16. Exterminators and insect-])oisons manufacture. 

17. Emery-cloth and sandpaper manufacture. 

18. Fat rendering. 

19. Fertilizer manufacture. 

20. Forge plant. 

21. Gas (heating or illuminating) manufacture. 

22. Glue, size, or gelatin manufacture. 

23. Gunpowder manufacture or storage. 

24. Fireworks or explosive manufacture or storage. 

25. Incineration or reduction of dead animals, offal, or 
garbage. 

26. Lampblack manufacture. 

27. Lime, cement, or plaster of Paris manufacture. 

28. IMatch manufacture. 

29. Oilcloth or linoleum manufacture. 

30. Oiled, rubber, or leather goods manufacture. 

31. Ore reduction. 
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32. Paint, oil, shellac, turpentine, or varnish manufac¬ 
ture. 

33. Paper and pulp manufacture. 

34. Petroleum refining or storage. 

35. Potash refining. 

36. Printing-ink manufacture. 

37. Pvroxvlin manufacture. 

38. Railroad yard or roundhouse. 

39. Rock crusher. 

40. Rolling mill. 

27 41. Rubber, caoutchouc, or gutta-percha manufac¬ 

ture or treatment. 

42. Salt works. 

43. Sauerkraut manufacture. 

44. Sa^^^nill. 

45. Shipyard. 

46. Shoe-blacking manufacture. 

47. Smelting of iron. 

48. Soap manufacture. 

49. Soda and compound manufacture. 

50. Stockvards. 

•> 

51. Stone mill or quarry. 

52. Stove-polish manufacture. 

al. Sulphuric, nitric, or hydrochloric acid manufacture. 

54. Tallow, grease, or lard manufacture or refining. 

55. Tanning, curing, or storage of leather, rawhides, or 
skins. 

56. Tar distillation or manufacture. 

57. Tar roofing or tar waterproofing manufacture. 

58. Tobacco (chewing) manufacture or treatment. 

59. Vinegar manufacture. 

60. Wool pulling and scouring. 

61. Yeast plant. 

62. And such uses as, in the opinion of the Commissioners 
of the District of Columbia, are industrial, or may become 
so noxious or offensive as to justify exclusion from the sec¬ 
ond commercial district. (As amended July 20, 1922, De¬ 
cember 11, 1929, and February 5, 1931.) 

All uses authorized for the second commercial district are 
subject to the limitations of law and municipal regulations. 
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Section VI.— Industrial district 

In the industrial district all building's and all premises 
may be used without restrictions except such as are im¬ 
posed by law or municipal regTilation. 


Section Vll.— Noncouformmy uses 

The lawful use of building or premises existing at the 
time of the adoption of these regiilations, although such use 
does not conform with the provisions hereof, may be ex¬ 
tended throughout the building, provided no structural al¬ 
terations, except those required by law or regulations, are 


made therein and no new building is erected. 

Where structural alterations are made in a building of a 
nonconforming use, such use shall be changed to a use con¬ 
sistent with the provisions of these regulations for the dis¬ 
trict in which such building is located. 

If no structural alterations are made, a nonconforming 
use may be changed to a use that is permitted in the most 
restrictive district in which the said nonconforming use is 
permitted, provided that all other regulations governing 
the new use are complied with. 

Structural alterations made wholly within the outside 
walls of a nonconforming dwelling, or an addition to such 
dwelling of a porch, or the inclosing of a porch, may 
28 be permitted; provided that such dwelling be used 
exclusively for residential purposes, that the per¬ 
mitted ijercentage of lot occui)ancy be not exceeded thereby, 
and that such alterations or addition be approved by the 
Commissioners of the District of Columbia. (January 7, 
1930.) 


Section VIII.— Height district 


In order to regulate the height of buildings, the District 
of Columbia is hereby divided into height districts, of which 
there shall be four, known as— 

(a) 40-foot district. 

(b) 60-foot district. 

(c) 90-foot district. 

(d) 110-foot district. 

These districts are shown on the maj) designated as the 
“height map.” 
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Except as herein specifically provided, no buildinj; shall 
be altered, constructed, or raised so as to exceed the height 
hereby established for the district wherein such building 
is located. 

Section IX. — iO-foot district 

In the district designated as the 40-foot district on the 
“height map,” no building shall exceed 40 feet in height, or 
three stories in height. 

Section X. — GO-foot district 

In the district designated as the 60-foot district on the 
“height map,” no building shall exceed 60 feet in height, 
or five stories in height. (-\s amended November 22, 1923.) 

Section XI.— 90-foot district 

In the district designated as the 90-foot district on the 
“height map,” no building shall exceed 90 feet in height, 
or eight stories in height. (As amended November 22, 
1923.) 

Section XII.— 110-foot district 

In the district designated as the 110-foot district on the 
“height map,” no building shall exceed 110 feet in height. 

Section XIII .—Height district exceptions 

The foregoing requirements in the height district shall 
be subject to the following exceptions and regulations: 

1. Grain elevators or gas tanks may be erected not to ex¬ 
ceed 110 feet in height upon approval of the Commissioners 
of the District of Columbia. 

2. The provisions of the act of June 1, 1910, as to spires, 
towers, domes, pinnacles, penthouses over elevator shafts, 
ventilation shafts, chimneys, smokestacks, and fire-sprink¬ 
ler tanks shall continue in full force and effect. 

29 3. In the 90-foot and the 110-foot districts the 

maximum heights authorized above may be increased 
by not more than 5 feet if by such increased height the 
building may be made to conform to the height of an ad¬ 
joining building heretofore erected. 

4. The abov’e limits are maximum limits, and no building 
shall exceed in height those limits imposed by the act of 
Congress approved June 1, 1910, as amended February 21, 
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1925, regulating the height of buildings in the District of 
Columbia, or otherwise imposed by the building regulations. 

5. Public or semipublic buildings of an institutional or 
monumental character may exceed the height regulations 
for the district in which such buildings are to be located 
when set back from the established building lines and all lot 
lines 1 foot for each foot of excess height. 

6. Churches may be erected to a height in excess of that 
authorized in the district in which located upon the approval 
of the plans by the Commissioners of the District of Colum¬ 
bia. 

7. A family dwelling in the 40-foot district may be in¬ 
creased in height by not more than 10 feet when two side 
yards of not less than 15 feet each are provided. 

8. In the 40-foot and GO-foot height districts, buildings 
may be erected to a height not exceeding 90 feet, or eight 
stories, if removed from all lot lines by a distance at least 
equal to the height of the building. The height of the build¬ 
ing shall be measured from the natural grade at the build¬ 
ing, as determined by the Commissioners of the District of 
Columbia, to the highest point of the roof. (As amended 
May 7, 1928.) 

9. On through lots 100 feet or less in depth the height of 
building may be measured from the curb level of either 
street. On through lots more than 100 feet deep the height 
regulations and basis of height measurement for the street 
permitting the greater height shall apply to a depth of 100 
feet only from that street. 

10. Nothing in these regulations shall prevent the erec¬ 
tion in any height district of a building complying with the 
requirements of the 40-foot-height district. 

11. No part of a building erected in an alley or on a lot 
fronting on an alley or alleys only shall be greater in height 
than its horizontal distance from the opposite side of the 
court, alley, or open space upon which the building fronts or 
faces; provided that if within or adjoining the residential 
district the height to the highest part of the roof shall not 
exceed 40 feet; and provided, further, that if not within or 
adjoining the residential district second-class buildings may 
be erected to a height of 35 feet and first-class buildings 
may be erected to a height not greater than that permitted 
on any street which bounds the square; and provided, fur- 
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tlier, that penthouses may be erected to a greater height 
than any limit prescribed herein when and as the same may 
be approved by the (Commissioners of the District of Co- 
iumbia. The height of a building fronting on an alley shall, 
for the purposes of this regulation, be measured from the 
mean level of the alley at the front of the building. (June 
16, 1921.) 

12. In the 110-foot-height district buildings may be 
erected to a height not exceeding 130 feet, or 12 

30 stories, provided such buildings face or abut a street 
or streets not less than 110 feet wide between build¬ 
ing lines, and provided, further, that above the 110-foot 
level all outside walls are set back 6 inches for each foot of 
height above this level. 

[The ivords *‘outside walls/’ as they occur in paragraph 
12 of Section XIII of the Zoning Regulations, are inter¬ 
preted to mean exterior walls on the street sides.” Reso¬ 
lution, January 16,1929. 

13. In the residential, 60-foot, “C” area district on 
streets 110 feet or more in width, buildings may be erected 
to any height not to exceed 90 feet, nor more than 8 stories 
in height, provided that for each 5 feet, or fraction thereof, 
above 60 feet, the allowable lot occupancy shall be reduced 
by 4 per cent of the total lot area, and provided further that 
such buildings shall have a side yard on each side, and that 
the waiver contained in paragraph 1, Section XIX, shall not 
apply. (July 2, 1930.) 

Section XIV. — xirea districts 


In order to regulate the area of yards and courts and the 
percentage of lot which may be occupied by buildings here¬ 
after erected or enlarged, the District of Columbia is hereby 
divided into area districts, of which there shall be seven, 
known as “A” restricted, “A” sernirestricted, “B,” 

“B” restricted, “C,” and “D.” (As amended January 4, 


1928.) 

These districts arc shown upon the map, designated as 
“area map.” 

For the purpose of section 6 of the act of Congress (Act 
of March 1, 1920, 41 Stat. 500) to regulate the height, area, 
and use of buildings in the District of ('Columbia, the “A” 
restricted, “A” sernirestricted, and “B” restricted-area 
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districts shall be construed as use districts. (May 7, 1928.) 

Except as hereinafter provided, no building shall be 
erected, nor shall an existing building be structurally al¬ 
tered, enlarged, or rebuilt except in conformity with these 
regulations. No lot area shall be so reduced or diminished 
in area that the yards, courts, or open spaces shall be 
smaller than prescribed by these regulations. 

Section XV. — area district 

In the “A” area district the minimum dimensions of 
yards and courts and the maximum percentage of lot occu¬ 
pancy shall be as follows: 

Rear yard.—There shall be a rear yard having a depth 
of not less than 15 per cent of the depth of the lot. This yard 
need not exceed 25 feet in depth, provided it has a depth of 
not less than 5 inches for each foot of building height. 

Side yard.—A side yard shall be not less than 5 feet wide, 
nor less than 2 inches wide for each foot of building height, 
nor less than 2 inches wide for each foot of building length. 
There shall be at least one side vard. (As amended May 
7, 1928.) 

Open court.—An open court shall be not less than 5 feet 
wide nor less than 2V^ inches wide for each foot of height of 
such court, nor less than "lYi inches wide for each foot of 
length of such court from the closed end. 

31 Inclosed court.—An inclosed court shall be not 
less than 6 feet wide, nor less than 3 inches wide for 
each foot of height of such court, nor shall its area be less 
than twice the square of its required least dimension. 

Percentage of lot occupancy.—No building, with its ac¬ 
cessory buildings, shall occupy in excess of 40 per cent of 
an interior lot, nor in excess of 50 per cent of a corner lot, 
nor in excess of 60 per cent of a triangular lot, provided 
that no building shall be erected or altered for use as a 
hotel, nor shall any building or premises be used for such 
purposes. (As amended May 24,1926.) 

[The word hotel/’ as contained in the last paragraph of 
Section XF, interpreted as not applying to buildings de¬ 
signed and erected for use primarily as residential apart¬ 
ment buildings and in which hotel concessions are located. 
Resolution, February 7,1930,\ 
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Skctiox XV (a) — rout net ed-(irca district 

111 the “xV’’ restricted-area district the minimum dimen¬ 
sions of yards and courts and the maximum percentage of 
lot occupancy shall be the same as for “A” area district. 
Xo building shall be erected or altered for use as an apart¬ 
ment house, flat, hotel, or community house, nor shall any 
building or premises be used for these purposes, but shall 
be erected or altered for use only as a wholly detached 
single-family dwelling with two side yards, church, school, 
or passenger station. (June 16, 1923; May 24, 1926; and 
May 7, 1928.) 

Section XV {h). — scmirestricted-area district 

In the “A” semi restricted-area district the minimum di¬ 
mensions of yards and courts and tlie maximum percentage 
of lot occupancy shall be the same as for “A” area district, 
except that hereafter no building shall be erected or altered 
for use as an apartment house, hospital, sanitarium, lodg¬ 
ing or boarding house, public garage, flat, hotel, or com¬ 
munity house, nor shall any building or premises be used 
for these purposes. (November 9, 1927.) 

Section XVI.— "'B.” area district 

In the “B” area district the minimum dimensions of 
yards and courts and the maximum percentage of lot occu¬ 
pancy shall be as follows: 

Rear yard.—On corner lots there shall be a reai* yard 
having a depth of not less than 10 per cent of the depth of 
the lot, which yard need not exceed 15 feet in depth, pro¬ 
vided it has a depth of not less than 4 inches for each foot 
of building height. On interior lots there shall be a rear 
yard having a depth of not less than 15 per cent of the 
depth of the lot, which yard need not exceed 20 feet in depth, 
I)rovided it has a depth of not less than 4 inches for each 
foot of building height. 

Side yard.—A side yard shall not be less than 5 feet wide, 
nor less than 2 inches wide for each foot of building height, 
nor less than IVo inches wide for each foot of building 
length. 

32 Open court.—An open court shall be not less than 

5 feet wide, nor less than 2Y> inches wide for each 
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foot of height of such court, nor less than 2 inches wide for 
each foot of length of such court from the closed end. 

Inclosed court.—An inclosed court shall be not less than 
6 feet wide, nor less than 2^/^ inches wide for each foot of 
height of such court, nor shall its area be less than twice the 
square of its required least dimension. 

Percentage of lot occupancy.—No building, witli its acces¬ 
sory buildings, shall occupy in excess of GO per cent of an 
interior lot, nor in excess of 70 per cent of a corner lot, nor 
in excess of 75 per cent of a triangular lot. 

Section XVI (a). —“/i” roitncted-areo district 


In the “B” restricted-area district the minimum dimen¬ 
sions of yards and courts and the maximum ijercentage of 
lot occiq)ancy shall be the same as for the “B” area dis¬ 
trict, e.xcept that hereafter no building shall be erected for 
use as an ai)artni(*nt !io!>se. or a Hat. or a hotel, nor sliall 
any existing building be enlarged for use as an apartment 
house, a fiat, or a hotel, nor shall any building hereafter 
be used for these pur})oses. (June 24, 1924.) 

Section XVII. —‘‘6’^’ area district 


In the “C” area district the minimum dimensions of 
yards and courts and the maximum percentage of lot occu¬ 
pancy shall be as follows: 

Rear yard.—On corner lots there shall be a rear yard 
having a dejdh of not less than 5 per cent of the depth of 
the lot, which yard need not exceed 10 feet in dcq)th, jn’o- 
vided it has a depth of not less than 3 inches for each foot of 
building height. On interior lots there shall be a rear yard 
having a depth of not less than 10 per cent of the depth of 
the lot, which yard need not exceed 15 feet in depth, pro¬ 
vided it has a depth of not less than 3 inches for each foot 
of building height. 

Side yard.—A side yard shall be not less than 5 feet wide, 
nor less than 1VL‘ inches wide for each foot of building 
height, nor less than 1 inch wide for each foot of building 
length. 

Open court.—An open court shall be not less than 5 feet 
wide, nor less than 2 inches wide for each foot of height of 
such court, nor less than 2 inches wide for each foot of 
length of such court from the closed end. 
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Inclosed court.—An inclosed court shall be not less than 
6 feet wide, nor less than 2 inches wide for each foot of 
height of such court, nor shall its area be less than twice 
the square of its required least dimension. For a building 
used for dwelling purposes, an inclosed court shall be not 
less than 2VL> inches wide for each foot of height of such 
court. 

Percentage of lot occupancy.—No building, with its ac¬ 
cessory buildings, shall occupy in e.xcess of 75 per cent of 
an interior lot, nor in excess of 90 per cent of a corner or tri¬ 
angular lot, except that a building or that portion of a build¬ 
ing used for commercial or industrial purposes, with its ac¬ 
cessories, may occupy 100 per cent of the lot for a height 
not to exceed 20 feet. 

33 Section XVIII .—area district 

In the “D” area district the minimum dimensions of 
yards and courts and the maximum percentage of lot occu¬ 
pancy shall be as follows: provided, however, that any 
building or part of a building designed or used as a dwell¬ 
ing, tenement, or apartment house hereafter erected or 
structurally altered in the “D” area district shall conform 
with all regulations of the “C” area district; and provided, 
further, that any building or part of a building used as a 
hotel or lodging house hereafter erected or structurally 
altered in the “D” area district shall conform with the reg¬ 
ulations of the “C” area district as to jiercentage of lot oc- 
cupanev. (As amended Februarv 23, 1921, and Julv 16, 
1923.) * 

Rear yard.—On interior lots there shall be a rear yard 
above a horizontal plane 20 feet above the curb level having 
a depth of not less than 10 per cent of the depth of the lot, 
which yard need not exceed 15 feet in depth, provided it has 
a depth of not less than 2 inches for each foot of building 
height. 

Side yard.—A side yard shall be not less than 5 feet wide, 
nor less than 1 inch wide for each foot of building length. 

Open court.—An open court shall be not less than 5 feet 
wide, nor less than 1M> inches wide for each foot of height 
of such court, nor less than 1^/2 inches wide for each foot of 
length of such court from the closed end. 
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Inclosed court.—An inclosed court shall be not less than 
G feet wide, nor less than inches wide for each foot of 
heij^ht of such court, nor shall its area be less than twice 
the square of its required least dimension. 

Percentage of lot occujiancy.—Xo buildin**', with its ac¬ 
cessory building's shall occupy in excess of 90 per cent of 
an interior lot. This limit shall apiily above a horizontal 
plane 20 feet above the curb level. On corner and triang¬ 
ular lots the entire area may be occupied if the provisions of 
the building regulations relative to light and ventilation arc 
complied with. 

Section XIX.— A/ca district exceptions 

The foregoing requirements in the area districts shall be 
subject to the following exceptions and regulations; 

1. All tenements or ai)artment houses hereafter erected 
in any district containing three or more apartments ])er 
floor shall have a side yard on each side; provided, however, 
that in the “B,” “C,’’ JJ^d “D” area districts this re¬ 
quirement may be waived as concerns a portion of the lot 
not exceeding 45 feet in depth from the front building line. 
(As amended February 23, 1921.) 

2. In computing the percentage of lot occupancy for any 
building on a lot which has an alley on one or more sides, 
one-half of the area of such allev or allevs immediatelv ad- 
jacent to such lot may be assumed to be a portion of such 
lot; provided that the area so assumed to be a portion of the 
lot may not be greater than 10 ])er cent of the lot proper. 
(As amended December 10, 1920.) 

3. A building upon a through lot may waive the require¬ 
ments for a rear yard when complying with the ])ercentage 
of lot occupancy reipiirements; provided that in computing 

the percentage of lot occu])ancy one of the streets 
34 upon which said lot abuts may be assumed to be an 
alley; and provided, fui-ther, that when such a build¬ 
ing is located between lots requiring rear yards on either or 
both sides, such building on a through lot shall provide a 
court on the side or sides on which the adjoining lots arc 
required to provide rear yards. (December 10, 1920.) 

4. In eom])uting the depth of a rear yard or the \\idth of 
a side yard or open court for any building where such yard 
or court opens onto an alley or street, one half of such alley 
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or street may be assumed to be a portion of the yard or 
court. 

5. Every part of a required yard or court shall be open 
from its lowest point to the sky unobstructed, except for 
the ordinary projections of skylights above the bottom of 
such yard or court, and e.xcept for the projection of sills, 
belt courses, cornices, and ornamental features not to ex¬ 
ceed 4 inches; provided that— 

Open or lattice inclosed fire escai)es, the ordinary projec¬ 
tion of chimneys and flues, and portions of a building which 
do not extend above the level of the first floor of the main 


building may be permitted if so placed as not to obstruct 
light and ventilation. (As amended June IG, 1921.) 

6. Courts or shafts for bathrooms, toilets, hallways, or 
stairways may be of smaller dimensions than herein speci¬ 
fied for courts. Such courts or shafts, and also yards less 
than 5 feet wide, and open or inclosed courts not conform¬ 
ing to the requirements of these regulations, will be con¬ 
sidered as part of the building in computing the percentage 
of lot occupancy, excej)t in a building or that part of a 
building used for business purposes. (As amended Sep¬ 
tember 15, 1921.) 

7. On lots having only an alley frontage and for a depth 
of not exceeding 25 feet, and on lots which form all or part 
of a space entirely surrounded by alleys, the area require¬ 
ments of these regulations shall not apply. 

8. A community house may waive the requirements of 
side and rear yards for each dwelling of the group, pro¬ 
vided two side yards each not less than 10 feet wide and a 
rear yard not less than 10 feet deep are provided for the 
community house. 

9. In the “A” and “B” area districts, when a side yard 
other than that required is j)rovided, such side yard may, of 
equivalent dimensions and area, be considered a rear yard. 
(Januarj’ 20, 1921.) 

10. In the residential “A” and “B” area districts the 
percentage of lot occupancy of interior and corner lots 
which on January 11, 1923, are occupied by dwellings may 
be increased 10 percent to permit the erection of one-story 
private garages only. (January 11, 1923.) 

11. In cases of recorded private restriction lines the 
whole area of privately owned property udll be considered 
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in computing the area of occupancy; also, in computing the 
lot occupancy, the area between the building line and the 
building restriction line, upon which the lot owner pays 
taxes, shall be counted in the area of the lot. 

Section XX .—Certificates of occupamey 

Hereafter no person shall use or permit the use of any 
building or premises or part thereof hereafter erected, cre¬ 
ated, changed or converted wholly or partly in its use 
35 or structure until the inspector of buildings shall 
have issued a certificate of occupancy stating that the 
building and premises complies with the building code and 
the provisions of these regulations; provided that nothing 
in this section shall prevent the continuance of the present 
occupancy or use of any premises or of any existing build- 
ing. 

Certificates issued in conformity with the foregoing para¬ 
graph shall, except in the case of dwellings or churches, be 
so consjjicuously j^osted in or upon the premises to which 
they apply that the same may be readily seen by anyone en¬ 
tering such premises. (February 8, 1921.) 

Certificates of occupancy and compliance shall be issued 
within 10 days after written application therefor, or, if 
erection or alteration of buildings is contemplated, within 
10 days after such erection or alteration is completed to the 
point of availability for occupancy and use. 

A record of all certificates shall be kept on file in the office 
of the inspector of buildings, and copies shall be furnished, 
on request, to any person having a proprietary or tenancy 
interest in the buildings affected. A fee of $2 shall be 
charged for each original certificate and 50 cents for each 
copy thereof. 

No permit for excavation for or the erection of any build¬ 
ing shall be issued before application has been made for a 
certificate of occupancy. No building or premises may be 
occupied until such certificate shall have been issued. 

Section XXI. — Plats 

All applications for building permits shall be accom- 
])anied by a plat in duplicate, drawn to scale, showing the 
actual dimensions of the recorded lot to be built upon, all 
buildings existing upon said lot, the size of the building to 
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be erected, and such other information as may be necessary 
to i)rovide for the enforcement of these regn^lations. A 
careful record of such a])i)lications and plats shall be kept 
in the oHice of the insi)ector of buildinj^s. No yard, court, 
or other oi)en space provided about any buildinj^ as re- 
(luired by these regulations shall be used as a yard, court, 
or other oiien space for another building. 

Section XXII .—General provisions 

When a street as shown on the highway plan is not public 
property and is not indicated as being in any height, area, 
or use district, the designation of the adjoining square or 
parcel shall extend to the center line of said street. 

Whenever a portion of any district is indicated upon the 
height, area, and use atlases as a strip i)aralleling an opened 
or unopened street, the width of this strip, unless delimited 
on the atlas by lot lines or otherwise, shall be assumed to 
be 100 feet measured at right angles from the nearest build¬ 
ing line of the street to which it is i)arallel and adjacent. 

Buildings of a nonconforming use and buildings whose 
height or percentage of lot occupancy exceed that author¬ 
ized in the district in which located, when damaged by lire, 
explosion, act of God, or the public enemy to such an extent 
that the estimated cost of restoration does not exceed 
3G three-fourths of the actual value of the buildings just 
prior to said damage, shall be considered as partially 
destroyed and may be restored; provided that no frame 
building that has been damaged by fire or otherwise more 
than one-half of its original value shall be restored within 
the fire limits as provided by the building regulations of the 
District of Columbia. 

In all cases under these regulations requiring the filing 
of the written consents of the owners of a prescribed per¬ 
centage of property within a prescribed radius of proposed 
establishments before permit is issued, the applicants for 
the proposed establishments shall certify that they have 
given written notice of their axiplications to all owners of 
proi)erty within the prescribed radius; and, in all such cases 
above mentioned, xiermit shall not be issued until 10 days 
after the date of said recjuired certificate. (February 23, 
192G.) 
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These reflations are subject to all limitations imposed 
by act of Congress approved March 1, 1920 (41 Stat. 500). 

The provisions of these regulations shall be enforced by 
the Commissioners of the District of Columbia, and said 
commissioners are hereby authorized to interpret and apply 
the same. Appeals from the decision of the Commissioners 
of the District of Columbia may be taken to the Zoning 
Commission. 

Any person violating any provision of these regulations 
the violation of which is not provided for by the act under 
which they are made shall be liable to a fine of not more 
than $100 per day for each and every day such violation 
shall be permitted to continue. (Order of February 8, 
1921.) 

John C. Gotwals, 

Major, Corps of Engineers, United States Army, 
Commissioner^ District of Columbia. 

Luther H. Reichelderfer, 
Commissioner, District of Columbia. 

Herbert B. Crosby, 
Commissioner^ District of Columbia. 

Ulysses S. Grant, III, 
Lieutenant Colonel, Corps of Engineers, 

United States Army. 

David Lynn, 

Architect of the Capitol. 

Hugh P. Oram, 

Executive Officer. 

Washington, D. C., June 9, 193.3. 

(TTero follow photostats marked pages 46, 47 and 48.) 
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49 "Plaintiff' Extubit E'' 

Goverumeut of the District of Columbia 
Zouiiig Commission 

E. D. 1816U5-2 February IG, 1937 

Mr. Michael J. Keane, Jr., 

709 Woodward Building, 

Washington, D. C. 

Dear Sir: 


The Zoning Commission has given careful consideration 
to your ijetition requesting them to initiate a petition to 
change the zoning of Lot 828, Sepia re 3923, improved by 
premises known as 1200 Kandoliih Street, X. E., from resi¬ 
dential to first commercial. 

I have been directed bv the Commission to inform vou 

» * 

that your petition has been denied. 

Verv trulv vours. 



(signed) 

HUGH P. OKAM, 
Executive Ofjicer. 


50 Motion to Dismiss Bill of Complaint 

Filed Julv 26 1937 


Xow conies tiie defendants. District of Columbia, a body 
corj) 0 rate, Zoning Commission of the District of Columbia, 
George E. Allen, Melvin C. Ilazen, Daniel 1. Sultan, Arno 
B. Cammerer, David Lynn, the said iiersonal defendants 
constituting the Zoning Commission of the District of Co¬ 
lumbia, and John W. Oehmann, Inspector of Buildings of 
the District of Columbia, and move the Court to dismiss the 
bill of complaint filed herein for the following reasons. 

1. That the bill of complaint fails to allege facts which, 
if true, would entitle plaintiffs to the relief prayed. 

2. That it afiirmatively appears from the bill of complaint 
that the ])laintiffs’ property is in the residential use, 40- 


foot height and “.A Semi-resti’icted”area districts,and that 


the ])etition filed by them for a change in such Zoning was 
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not joined in by the owners of at least 50 per centum of a 
frontage within the area not less than three blocks in length. 

3. That whether a change of zoning shall be Ini- 

51 tiated by the members of the Zoning Commission 
upon their own motion is a matter lying within their 

judgment and discretion and is not subject to review by this 
court. 

4. That it afl&rmativcly appears from the bill of com¬ 
plaint that no public hearing has been had on the change of 
zoning prayed by plaimifi's and that the defendants are pro¬ 
hibited by law from making any change of zoning except 
after published notice and public hearing. 

5. That if plaintiffs are entitled to compel the Zoning 
Commission to grant a public hearing for the change of 
zoning pi-ayed plaintiffs have an adequate and conqilete 
remedy at law by petition for writ of mandamus. 

6. That the bill of conqilaint alleges no facts which, if 
true, would show that the action of the Zoning Commission 
of February 23th, 192G, in ])lacing plaintilfs’ i)roperty in the 
residential use, 40 foot height and “A Semi-restricted” 
area districts is either arbitrary or uni-easonable. 

7. That the bill of coni])laint fails to allege that plaintiffs 
have ever a])plied to the Tns])ector of Buildings for a per¬ 
mit and that the same has been refused by him. 

ELWOOD 11. SEAL 
Corporation Counsel, 1). C. 

VERNON E. WEST 
Principal Assistant 
Corporation Counsel, 1). C. 

JAMES W. LAUDERDALE, 
Assistant Corporation Coun¬ 
sel, D. C., 

Attorneys for Defendants. 

52 Final Decree Disntissiuy Bill of Complaint 

Filed November 9 1937 

#•*#*#**** 

This cause coming on to be heard at this term of Court 
upon the motion filed by the defendants herein to dismiss 
the bill of complaint and the same having been argued by 
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counsel and considered by the Court, it is by the Court 
this 9th day of November, 1937, 

ADJUDGED and ORDERED that the motion to dismiss 
be and the same hereby is sustained. 

And the plaintiffs, through their counsel, having elected 
in open Court to stand upon their bill of complaint as filed, 
it is bv the Court. 

ADJUDGED, ORDERED and DECREED that the bill 
of complaint filed herein be and the same hereby is dis¬ 
missed. 

F. DICKINSON LETTS 
J ustice 
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From the foregoing decree dismissing the bill of 
complaint plaintiffs Gilbert Leventhal and Henry 
Oxenburg, through their counsel, note an appeal to the 
United States Court of Appeals for the District of Columbia 
and the penalty of the undertaking to act as a bond for costs 
is hereby fixed at $100 or in lieu thereof a cash deposit of 
$50. 

F. DICKINSON LETTS 


,J list ICC 


Memorandum 




November 24-1937. 

Undertaking on appeal approved and filed. 


54 Assignment of Errors 

Filed November 24 1937 

Now comes the plaintiffs by tlioir attorneys, Michael J. 
Keane, Jr., and Gerald Oxenburg, and files herein the as¬ 
signments of error, upon which they expect to rely in the i 
United States Court of Appeals for the District of Colum- { 
bia: 

1. In holding that the bill of complaint does not present y 
a clear case of arbitrary and unreasonable conduct upon f 
the part of the defendants. ; 

55 2. In not holding that the bill of complaint pro- | 
sents such a clear case of arbitrary and unreasonable i 
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conduct upon the part of the defendants as to justify the 
equity court in grantinji^ relief to the plaintiffs. 

3. In not overruling: the motion of the defendants to dis¬ 
miss the bill of complaint and re<iLuring the defendants to 
answer said bill on the merits. 

4. In sustaining: the motion of the defendants to dismiss 
the bill of complaint. 

5. In failing to grant to the plaintiffs the relief prayed 
against the defendants. 

6. In respect of other matters appearing on the face of 
the record herein. 


MICHAEL J. KEAXE, JR. 
GERALD OXEXBURG 

By: MICHAEL J KEAXE JR 
Atfonmys for Plaintiffs 


Service of a copy of the aforegoing Assignment of Error; 
is acknowledged this 23rd day of Xovember, 1937. 


EL WOOD H. SEAL 
Corporation Counsel, D. C. 

By: VERXOX E. WEST 
Principal Assistant 
Corporation Counsel, D. C. 

56 Designation of Record 

Filed Xovember 24 1937 


##*##***## 


The Clerk of this Court will please include in the tran- 
scri[)t of the record of the above entitled cause on appeal 
to the United States Court of Appeals for the District of 
Colum])ia, the following papers: 

1. The bill of complaint and all exhibits thereto, to wit, 
“Plaintiffs’ Exhibits ‘A’ to ‘E’ ”, both inclusive. 

2. ^lotion of defendants to dismiss bill of com- 
57 i)laint for mandatory injunction. 

3. Order dismissing bill of complaint for manda¬ 
tory injunction, including endorsement thereon of appeal 
in o))en court and order fixing amount of a])peal bond for 
costs or cash in lieu thereof. 
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4. Memorandum of filing and approval of appeal bond. 

5. Assignment of Errors, and 

6. This designation. 

MICHAEL J. KEANE, JR. 
GERALD OXKNBURG 
By: MICHAEL J KEANE JR 
Attorneys for Plaintiffs 

Service of a copy of the aforegoing designation is ac¬ 
knowledged this 23rd day of November, 1937. 

* ELWOOD H. SEAL 

Corporation Comisel, D. C. 

By: VERNON E. WEST 
Principal Assistant 
Corporation Counsel, D. C. 

Consent is hereby granted to the designation of record 
attached hereto. 

ELWOOD H. SEAL 
Corporation Counsel, 1). C. 

By: VERNON E. WEST 
Principal Assistant 

Corporation Counsel, D. C. 

58 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 57, both inclusive, 
to be a true and correct transcript of record according to 
directions of counsel herein filed, co]w of which is made 
part of this transcript, in cause No. 64700 in Equity, where¬ 
in Gilbert Leventhal et al are Plaintiffs and District of Co¬ 
lumbia, a body corporate, et al are Defendants, as the same 
remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the (Tity of Wash¬ 
ington, in said District, this 20th day of December, 1937. 

C. E. STEWART, 

(Seal) Clerk. 
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59 United States Court of Appeals for the 

District of Columbia 

No. 7092 

Gilbert Leventhal, et al, Appellants, 

V. 

District of Columbia, a body corporate, et al. Appellees. 

Stipulation 

It is hereby stipulated and agreed by and between the 
parties to the above entitled cause, by their respective at¬ 
torneys of record, that in the printing of the record on ap¬ 
peal herein, there may be omitted therefrom the following 
portions of the Zoning Regulations filed with the bill of 
complaint herein as “Plaintiffs’ Exhibit A”: 

1. Cover 

2. Title Page 

8. Table of (''ontents, and pages TV & V. 

4. Excerpts from the Statutes at Large of the United 
States, appearing on page 20 of said regulations, et se- 
quentia. 

In witness whereof, the parties hereto by the respective 
attorneys of record have hereunto set their hands in the 
District of Columbia this 28th day of December, 19.37. 

MICHAEL J. KEANE, JR. 

GERALD OXENBURG 

By: MICHAEL J. KEANE, JR. 
Attorneys for Plaintiffs 

ELWOOD H. SEAL 
Corporation Counsel, D. C. 

By: VERNON E. WEST 
Principal Assistant 
Corporation Counsel, D. C. 

Endorsed on Cover: No. 7092. Leventhal et al.. Appel¬ 
lants, vs. District of Columbia et al. United States Court 
of Appeals for the District of Columbia Filed Dec 28 1937 
Moncure Burke, Clerk 
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GILBERT LEVENTHAL and HENRY OXENBURG, 
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vs. 

DISTRICT OF COLUMBIA, a Body Corporate, et al., 

Appellees. 


BRIEF FOR APPELLANTS. 


I. 

OPINION BELOW. 

No memorandum of opinion was filed by the District 
Conrt of The United States for the District of Col¬ 
umbia to accompany its action in sustaining the motion 
to dismiss the bill of complaint filed in the Court below. 

n. 

JURISDICTION. 

The United States Court of Appeals for the District 
of Columbia has jurisdiction of this case under the 
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Act of Congress approved February 9, A. D., 1893; 
27 Stat. 435, Chap. 74, Section 7, as amended; Title 18, 
Section 26, Code of Laws for the District of Columbia 
(1929). 

III. 

STATEMENT OF THE CASE. 

This is an appeal from an order or decree of the 
Court below dismissing the appellants’ bill of com¬ 
plaint for a mandatory injunction (R. 43-44). 

The plaintiffs below filed in the District Court of 
the United States for the District of Columbia a bill 
of complaint against the Zoning Commission of the 
District of Columbia, a quasi-legislative body, and the 
individual members thereof; the District of Columbia, 
a municipal corporation and the individual members 
of the Board of Commissioners of the District of Col¬ 
umbia; and .John W. Oehmann, Inspector of Buildings 
for the District of Columbia,—for the purpose of ob¬ 
taining a decree nullifying the effect of certain regula¬ 
tions of the Zoning Commission in so far as said regu¬ 
lations assumed to classify as residential the parcel of 
land described in the bill of complaint, and for a man¬ 
datory injunction requiring the defendants to re¬ 
classify the said parcel of land in such a manner as 
would permit usual first-commercial usages (R. 1 to 
11 ). 

The facts alleged in the bill of complaint are sub- 
stantiallv as follows: 

On March 1, A. D. 1920, Congress of the United 
States enacted a law entitled “An Act To Regulate 
The Height, Area, And Use of Buildings In The Dis- 
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trict of Columbia, And To Create a Zoning Commis¬ 
sion, And For Other Purposes” (41 Stat. 500, Chap. 
92, Sec. 1) under the provisions of which the appellee. 
Zoning Commission of the District of Columbia, 
through the duly constituted members thereof, is au¬ 
thorized and empowered to promulgate regulations 
for the purpose of establishing height, area and use 
districts for the City of Washington, District of Col¬ 
umbia, and to designate the nature of said districts 
(R. 3). 

Pursuant to said Act of Congress the Zoning Com¬ 
mission of the District of Columbia created, among 
others not herein applicable, certain use and area dis¬ 
tricts which districts designate and limit the character 
of uses permissible therein, viz.: 

Section III of the Regulations of the Zoning Com¬ 
mission creates a “Residential Use District,” which 
limits the character of uses therein to that of a resi¬ 
dential nature, namely dwellings, apartments, hotels, 
flats, et cetera (R. 17). 

Section XV of the Regulations of the Zoning Com¬ 
mission creates an “Area District” known and desig¬ 
nated as “A-area district” which, among other things 
concerning lot occupancy, prohibits the maintenance 
of any hotel, but otherwise does not further diminish 
the uses permissible by Section III, aforesaid (R. 29). 

Section XV (b) of the Regulations creates an “Area 
District” known as “ A-Semi-Restricted Area District” 
which among other things concerning lot occupancy, 
prohibits the erection or alteration of any structure 
for use as an apartment house, flat, lodging or board- 
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ing house, hotel, hospital, sanitarium, or public garage 
(R. 30). 

Appellants^ parcel of land (hereinafter to be de¬ 
scribed) under regulations first adopted by the Zoning 
Commission was placed in districts: Use, Residential; 
Height, 40 feet; Area, “A”; and thereafter on Febru¬ 
ary 9, A. D., 1923, the Zoning Commission, by amended 
regulation, transferred appellants’ land to districts: 
“Use, 1st Commercial; Height, 40 feet; Area “C,” 
to conform with other parcels of land in the vicinity; 
and thereafter on February 23, A. D., 1926, without 
consents of the property owners in the vicinity as pro¬ 
vided in the aforesaid Act of Congress, transferred 
appellants’ land back to a residential classification, 
namely, to districts: “Use, Residential; Height, 40 
feet; Area, A-Semi-Residential” (R. 4). 

The regulations adopted February 23, A. D., 1926, 
directed solely and exclusively to appellants’ parcel 
of land (hereinafter to be fully described) deprives 
the appellants of practically all the usual and cus¬ 
tomary benefits of ownership by reason of the fact that 
under the classification known as “Use, Residential; 
Height, 40 feet; Area, A-Semi-Restricted,” the uses 
therein are restricted to those of a residential char¬ 
acter, and further restricted in the residential classifi¬ 
cation to that of detached or semi-detached dwellings 
of a non-multiple family nature. Under said regula¬ 
tions the use of appellants’ land is reduced to such an 
extent as to prohibit and enjoin such uses as retail 
mercantile establishments, apartment houses, flats, et 
cetera. These customary usages were appropriated 
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without compensation to the appellants by the Zoning 
Commission (R. 4). 

The appellants’ parcel of land is knowm as Lot Num¬ 
bered Nine (9), in Block Numbered Fifteen (15) Bar¬ 
ton and Walker Trustees’ Subdivision of University 
Heights, as per plat recorded in the Office of the Sur¬ 
veyor of the District of Columbia in County Liber 
Seven (7), Folio Eighty-three (83) being improved by 
Premises Numbered Four Thousand and One (4001) 
Twelfth Street, Northeast, Washington, District of 
Columbia. Said parcel has an area of six thousand, 
seven hundred, forty-six (6,746) square feet; a front¬ 
age of fifty (50) feet on Randolph Street, Northeast; 
a frontage of one hundred fourteen (114) feet on 
Twelfth Street, Northeast, a frontage of thirty-seven, 
and sixty-eight hundredths (37.68) feet on Michigan 
Avenue, Northeast (R. 3). The improvements located 
upon said parcel of land consist of a frame building 
which has been continuously used for retail mercantile 
purposes for a period of many years and was so used 
at the time of the passage of the aforesaid Act of Con¬ 
gress, approved March 1, A. D., 1920, known as the 
District of Columbia Zoning Act, and thereafter has 
continued to be lawfully used for retail mercantile pur¬ 
pose, under provisions therein which preserve it as a 
so-called “non-conforming” structure, and is present¬ 
ly occupied by Master Cleaners and Dyers, Inc., a firm 
conducting a business consisting of retail cleaning, 
dying and pressing (R. 7). 

Under the regulations adopted February 23, A. D., 
1926, the appellants are prevented from making any 
structural alterations of the present existing improve- 
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ments, and are prevented frona enlarging the same and 
as a consequence are prevented from obtaining the 
fair utility value of their parcel of land in that the 
present structure is inadequate under present and ex¬ 
isting economic conditions to provide a fair rental re¬ 
turn, sufficient to provide for ordinary carrying 
charges and a fair return upon the capital investment 
(R. 8). 

On or about January 1, A. D., 1937, appellants en¬ 
deavored, without success, to procure the consents of 
the property owners in the vicinity, as prescribed by 
the Zoning Act in order to compel the Zoning Commis¬ 
sion to grant a public hearing relative to an adjust¬ 
ment of appellants’ difficulties. As an alternative 
measure, appellants filed a petition with the Zoning 
Commission in which it was prayed that the Zoning 
Commission grant a hearing upon its own motion, as 
prescribed by the aforesaid Zoning Act (R. 9). On 
February 16, A. D., 1937, the appellee. Zoning Com¬ 
mission of the District of Columbia, by formal order 
denied the request for a public hearing (R. 9). 

Appellants, having exhausted all means of adminis¬ 
trative relief, and conceiving the aforesaid regulations, 
as particularly applied to the property hereinbefore 
described, to be null and void, in violation of the Fifth 
Amendment to the Constitution of the United States, 
being an unreasonable and arbitrary exercise of the 
police power delegated to the Zoning Commission, 
seek to nullify the effect thereof by means of a manda¬ 
tory injunction directed to the appellees, enjoining 
them from the further enforcement thereof (R. 9-10). 
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In support of the charge of unreasonable and arbi¬ 
trary conduct of the Zoning Commission and to affirm 
that appellants’ parcel of land is only suitable for re¬ 
tail mercantile stores and not for the purposes desig¬ 
nated by the Zoning Commission, and as such was arbi¬ 
trarily excluded from the plan of commercial zoning, 
the bill of complaint alleges the following factual con¬ 
dition (R. 4-8); 

“10. That plaintiffs’ parcel of land is situated 
on the east side of Twelfth Street, between Ran¬ 
dolph and Michigan Avenue, Northeast, being 
premises Number Four Thousand and One (4001) 
Twelfth Street; that said Twelfth Street from 
Rhode Island Avenue to the south line of Twelfth 
Street, Northeast is one of the main highways in 
the District of Columbia and is used, and has been 
used for a long time, as a main artery for vehic¬ 
ular traffic, including trucks, taxicabs and ordinary 
motor vehicles; that said traffic, at the point where 
plaintiffs’ parcel of land is located, splits up and 
separates, proceeding north, via Twelfth Street; 
northeasterly, via Michigan Avenue; and south¬ 
westerly, via Michigan Avenue, with the result 
that immediately in front of plaintiffs’ property 
there is always an extreme congestion of traflSc, 
accompanied by the blowing or sounding of auto¬ 
mobile horns, grindings of gears, and screechings 
of automobile tires; that immediately in front of 
plaintiffs’ parcel of land there is located a traffic 
‘Stop Sign’ which causes a further delay in traffic 
and a concentration of idling motor-vehicles with 
resultant accumulation of fuel gases of a noxious 
nature which continuously disturb the comforts of 
owners of property abutting the thoroughfare; 
that immediately in front of plaintiffs’ parcel of 
land is located one of the termini of the local pub¬ 
lic street-car company’s lines, which ends at the 
south line of Michigan Avenue, Northeast, with 
the result that at all times there is located in front 
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of plaintiffs’ parcel of land one or more street¬ 
cars, accompanied by the mechanical noises cus¬ 
tomarily associated ^vith such devices; that there 
is located across the street, within forty feet of 
plaintiffs’ parcel of land, a public hacking stand 
which at all times is equipped with taxi-cabs await¬ 
ing prospective passengers, and attended by bois¬ 
terous drivers thereof; that immediately across 
the street, within forty feet of plaintiffs’ parcel of 
land, is located a ‘bus stop’ employed in letting 
off, and taking on passengers with the result that 
the buses in so starting and stopping render the 
air with noisy and obnoxious sounds; that by rea¬ 
son of the existence of the heavy traffic, terminus 
of the street-car line, public hack stand, and bus- 
stop, the plaintiffs’ parcel of land is, and always 
will be subjected to extreme noises, noxious gases, 
boisterous people, including employees of the pub¬ 
lic utility companies as well as prospective pas¬ 
sengers in good numbers, which disturbances now, 
and in all probability will hereafter, begin as early 
as five o’clock in the morning, sometimes even 
earlier, destroying the sleep and rest of persons 
having homes at Twelfth Street and Michigan Ave¬ 
nue, Northeast, especially private residences. 

“11. That by reason of the matters and things 
contained in paragraph Ten (10), the parcel of 
land of the plaintiffs’ herein is useful only for 
commercial purposes and is wholly unfit for the 
purposes for which-it is now zoned, namely resi¬ 
dential, semi-restricted, or in fact for any resi¬ 
dential purpose whatsoever. 

“12. For the purpose of illustrating and vis¬ 
ualizing to the Court some of the conditions herein¬ 
before referred to, the plaintiffs file herewith and 
attach hereto, marked ‘Plaintiffs’ Exhibit B,’ cer¬ 
tain photographs, with accompanying explana¬ 
tions, stating the points at which the same were 
taken and what is depicted, said photographs all 
showing the conditions presently existing, and at 
the time of the filing of this, the plaintiffs’ bill of 
complaint. 
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“13. That plaintiffs’ parcel of land is exposed 
to commercially zoned property on the south side, 
namely Lot Numbered Twenty-three (23) in 
Square Numbered Thirty-nine Hundred and 
Twenty-four (3924) as well as commercially zoned 
property on the southeasterly side, namely Lot 
Numbered Seven (7) in Square Numbered Thirty- 
nine Hundred and Eighty-seven (3987); that 
plaintiffs’ parcel of land, conceived as residential 
property, receives no protection whatsoever from 
the regulations as now adopted by the Zoning 
Commission of the District of Columbia in the last 
mentioned directions, but, on the contrary, the 
regulations as now adopted place plaintiffs’ par¬ 
cel of land in such a position that the erection or 
construction of residential buildings would result 
in a financial failure because of present commer¬ 
cial structures now permitted and future commer¬ 
cial structures permissible under the regulations 
governing properties to the south of plaintiffs’ 
land. 

“14. That the plan of commercial zoning adopt¬ 
ed for the west side of Twelfth Street, Northeast, 
running north from Rhode Island Avenue, North¬ 
east, a distance of several miles includes all land 
abutting on the west line thereof to a point where 
said Twelfth Street intersects the south line of 
Michigan Avenue, and/or Randolph Street, which 
latter streets are so blended at said point as to 
lose their precise identity; that said plan of com¬ 
mercially zoned property on the west side of 
Twelfth Street, Northeast, terminates with the 
street-car line located thereon; that the plan of 
zoning for the east side of said Twelfth Street 
conforms with the west side as aforesaid in every 
particular except for the exclusion of plaintiffs’ 
parcel of land therefrom, which latter parcel com¬ 
prises the entire and only frontage so excluded, 
being located between Randolph Street and Mich¬ 
igan Avenue, Northeast, a frontage of approxi¬ 
mately One Hundred and Fourteen (114) feet. 
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which entire frontage is serviced by the aforesaid 
street-car line; that plaintitfs^ parcel of land for all 
intents and purposes is properly within the pur¬ 
view of the plan of zoning and was so considered 
by the Zoning Commission of the District of Col¬ 
umbia under regulations adopted February 9, A. 
D., 1923, as aforesaid, only to be arbitrarily ex¬ 
cluded therefrom by the subsequent regulations 
adopted February 23, A. D., 1926. 

“15. That plaintiffs are informed and believe 
and therefore aver that the action of the Zoning 
Commission under date of February 23, A. D., 
1926 directed solely and exclusively to plaintiffs’ 
parcel of land, whereby said land was excluded 
from the plan of commercial zoning aforesaid, was 
arbitrarily and capriciously designed to prevent 
the erection or construction of an automobile serv¬ 
ice or gasoline station, and to effect such a pur¬ 
pose, the Zoning Commission withdrew all other 
commercial usages. 

“16. That the improvements located on plain¬ 
tiffs’ parcel of land known as Four Thousand and 
One (4001) Twelfth Street, Northeast are now 
used for commercial purposes and may continue 
to be so used by reason of the fact that such usage 
thereof existed at the time of the enactment of the 
‘Act to Regulate the Height, Area, and Use of 
Buildings In The District of Columbia,’ approved 
March 1, A. D., 1920, and the Zoning Commission 
is expressly enjoined therein from disturbing such 
usage; that said premises are now operated by 
Master Cleaners and Dyers, Inc., a company carry¬ 
ing on the business of retail cleaning, pressing and 
dying of clothing and other materials; that said 
use may lawfully be extended throughout the en¬ 
tire building. 

“17. That by reason of the districts establish¬ 
ed by the Zoning Commission for the west side of 
Twelfth Street, and the east side of Twelfth 
Street to the south line of Randolph Street, North- 
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east, which districts are reflected on the plat an¬ 
nexed hereto and marked ‘Plaintiffs’ Exhibit C,’ 
together with the plaintiffs’ so-called non-conform¬ 
ing use between Randolph Street and Michigan 
Avenue referred to in paragraph Sixteen (16) 
hereof, as well as the surroundings heretofore de¬ 
scribed, a factual commercial area exists on both 
sides of Twelfth Street to the south line of Mich¬ 
igan Avenue, Northeast; that the District of Col¬ 
umbia has conceived the entire area on both sides 
of the street to the south line of Michigan Avenue, 
Northeast, as commercial property in so far as 
tax assessments are concerned and have treated 
plaintiffs’ parcel of land as in the same category 
as the property actually zoned for commercial 
usages; that a schedule of the comparative assess¬ 
ments of the land in this vicinity is attached here¬ 
to and marked ‘Plaintiffs’ Exhibit D’; that the 
valuation prescribed by the District of Columbia 
for purposes of tax assessment of the plaintiffs’ 
parcel of land makes it impossible to utilize the 
same on any reasonable basis for detached or 
semi-detached residences or in fact any residential 
usage whatsoever. 

“18. That although plaintiffs may lawfully 
continue the present commercial usage of the 
building now located on said parcel of land as a 
so-called non-conforming use as heretofore men¬ 
tioned in paragraph Sixteen (16), the acts and 
conduct of the defendant Zoning Commission pre¬ 
vent, under penalty of prosecution therefor, any 
structural alterations or enlargements thereof and 
thus prevent the plaintiffs’ from obtaining the 
highest utility value of their property; that said 
parcel of land is only suited for stores and shops 
under the 1st Commercial Use, 40 feet, Height, 
Area ‘C’ and as such could not possibly be in¬ 
jurious to the public health, safety, morals or gen¬ 
eral welfare of the community, nor would such use 
be any more injurious to the public health, safety, 
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morals or general welfare than the present lawful 
use to which plaintiffs’ property is devoted.” 

The bill of complaint prayed for the nullification of 
the zoning of the aforesaid land as residential and/or 
a mandatory injunction requiring the Zoning Commis¬ 
sion to re-zone and/or classify said land as: Use, 1st 
Conunercial; Height 40 feet; Area, C (R. 10). The 
Zoning Regulations are set forth in full in the Tran¬ 
script of Record, page 12 et seq. 

The appellees moved to dismiss the bill of complaint, 
which motion was granted (R. 43-44). It is from the 
decree dismissing the bill of complaint that this appeal 
is prosecuted (R. 43-44). 

IV. 

ASSIGNMENTS OF ERROR. 

1. In holding that the bill of complaint does not 
present a clear case of arbitrary and unreasonable 
conduct upon the part of the defendants. 

2. In not holding that the bill of complaint pre¬ 
sents such a clear case of arbitrary and unreasonable 
conduct upon the part of the defendants as to justify 
the equity court in granting relief to the plaintiffs. 

3. In not overruling the motion of the defendants 
to dismiss the bill of complaint and requiring the 
defendants to answer said bill on the merits. 

4. In sustaining the motion of the defendants to 
dismiss the bill of complaint 
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5. In failing to grant to the plaintiffs the relief 
prayed against the defendants. 

6. In respect of other matters appearing on the 
face of the record herein. 


SUMMARY OF ARGUMENT. 

1. Although the District of Columbia Zoning Law 
in its general purpose constitutes a valid exercise 
of the police power, nevertheless the facts alleged in 
appellants’ bill of complaint disclose that the regula¬ 
tions thereunder in their particular application to 
appellants’ locus are arbitrary and unreasonable, and 
bear no real or substantial relation to the public 
health, safety, morals or general welfare of the com¬ 
munity, and are therefore void and of no etfeet, and 
will be so declared by a court of equity. 

2. The regulations of the Zoning Commission being 
void and of no effect and appellants having exhausted 
all available means of administrative relief, a court 
of equity will nullify said regulations as a cloud on 
the title to appellants’ property, regardless of the 
fact that the matter has not currently been heard by 
the appellee. Zoning Commission, the latter body 
refusing to permit appellants to come before it. 
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ARGUMENT. 

Although the District of Columbia Zoning Law in 
its general purpose constitutes a valid exercise of the 
police power, nevertheless the facts alleged in appel¬ 
lants’ bill of complaint disclose that the regulations 
thereunder in their particular application to appel¬ 
lants’ locus are arbitrary and unreasonable, and bear 
no real or substantial relation to the public health, 
safety, morals or general welfare of the community, 
and are therefore void and of no effect, and will be so 
declared by a court of equity. 

A Comprehensive Zoning Law Restricting the Use of Proper¬ 
ty in its General Scope is a Valid Exercise of the Police 
Power. 

Appellants do not pretend to deny the ability of the 
Congress of the United States to enact a valid zoning 
law designed in its general scope to regulate by com¬ 
prehensive planning the uses to which real estate may 
be devoted in the District of Columbia, and to pro¬ 
vide for a normal and orderly growth of the City of 
Washington. In their general and blanket aspect 
such laws are a proper exercise of the police power 
vested in a sovereign, and do not offend against the 
Fifth Amendment to the Constitution. Village of 
Euclid, et al. vs. Ambler Realty Company, 272 U. S. 
365; 71 L. ed. 303; 54 A. L. R. 1016 (1926). 
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However, a Zoning Law or a Portion Thereof when Con¬ 
cretely Applied to a Particular Locus May be Invalidated 
as Beyond the Scope of the Police Power. 

In Village of Euclid, et cU. vs. Ambler Realty Com¬ 
pany, supra, the Supreme Court of the United States 
ruled as follows: 

“It is true that when, if ever, the provisions set 
forth in the ordinance in tedious and minute de¬ 
tail, come to be concretely applied to particular 
premises, including those of the appellee, or to 
particular conditions, or to be considered in con¬ 
nection with specific complaints, some of them, 
or even many of them, may be found to be clearly 
arbitrary and unreasonable.” 

In Nectow vs. City of Cambridge, et al., 277 U. S. 
183;72L.ed. 842 (1928): 

“The governmental power to interfere by zoning 
regulations with the general rights of the land 
owner by restricting the character of his use, is 
not unlimited, and other questions aside, such 
restrictions cannot be imposed if it does not bear 
a substantial relation to the public health, safety, 
morals, or general welfare * * * That the invasion 
of the property of plaintiff in error was serious 
and highly injurious is clearly established; and, 
since a necessary basis for the support of that 
invasion is wanting, the action of the zoning 
authorities conies within the ban of the 14th 
Amendment and cannot be sustained. ’ ’ 

Following the above rule, the United States Court 
of Appeals for the District of Columbia has repeatedly 
approved judicial proceedings designed to nullify par¬ 
ticular applications of regulations promulgated by 
the defendant Zoning Commission, based upon a con¬ 
travention of the 5th Amendment to the Constitution 
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of the United States. Rofer to Bugher, et al. vs Gott- 
wals, et al., 60 App. D. C., 340; 54 Fed. (2) 451 (1931); 
Dorsoy vs. Gotwals, et al., 61 App. D. C., 41; 57 Fed. 
(2) 407 (1932); Hazen, et al. vs. Howley, 66 App. D. 
C. 266; 86 Fed. (2) 217 (1936). 

Needless to sav the aforementioned decisions of this 
Honorable Court impliedly approve the language con¬ 
tained in the following cases: 

In Dobbins vs. Los Angelos, 195 U. S. 223; 49 L. ed. 
169 (1904) it is stated: 

* * it is now thoroughly well settled by deci¬ 
sions of this court that municipal by-laws and or¬ 
dinances, and even legislative enactments under¬ 
taking to regulate useful business enterprises, are 
subject to investigation in the courts with a view 
to determining whether the law or ordinance is a 
lawful exercise of the police power, or, whether, 
under the guise of enforcing police regulations, 
there has been an unwarranted and arbitrary in¬ 
terference with the constitutional rights to carry 
on a lawful business • • 

In liggett vs. Baldridge, et al., 278 U. S. 105; 7.3 L. 
ed., 204 (1928) the court said: 

“The police power may be exerted in the form 
of state legislation where otherwise the effect may 
be to invade rights guaranteed by the 14th Amend¬ 
ment only when such legislation bears a real and 
substantial relation to the public health, safety, 
morals, or some other phase of the general wel¬ 
fare. Here the pertinent question is: what is the 
effect of mere ownership of a drug store in re¬ 
spect of the public health?” (Italics supplied.) 

In Shreveport Rys. Co. vs. City of Shreveport, 37 
Fed. (2) 910 (D. C.-La,; 1930) the following language 
appears: 
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“A municipality’s right under its police power to 
interfere in matters of this kind exists only when 
necessary to the safety and convenience of the 
public. The philosophy of our institutions war¬ 
rants reasonable regulations only, and there must 
be some real justification for the exercise of the 
power.” 

In Spann vs. City of Dallas, 111 Tex. 350; 235 
S. W., 513 (1921), it was stated: 

“The police power is founded in public necessity, 
and only public necessity can justify its exercise. 
The result of its operation is naturally in most 
instances, the abridgement of private rights. 
Private rights are never to be sacrificed to a 
greater extent than necessary. Therefore, the 
return for their sacrifice through the exercise of 
the police power should be the attainment of some 
public object of sufficient necessity and import¬ 
ance to justly warrant the exertion of the power.” 

In Marblehead Land Co., et al. vs. City of Los An¬ 
geles, 47 Fed. (2) 528 (CCA-9; 1931), the dissenting 
opinion contained this generally applicable doctrine: 

“The protection of private property in the Fifth 
Amendment presupposes that it is wanted for 
public use, but provides that it shall not be taken 
for such use without compensation. A similar 
assumption is made in the decisions under the 
Fourteenth Amendment * • * When this seem¬ 
ingly absolute protection is found to be qualified 
by the police power, the natural tendency of 
human nature is to extend the qualification more 
and more until at least private property disap¬ 
pears. But that cannot be accomplished under 
the Constitution of the United States. 

“The general rule at least is that while property 
may be regulated to a certain extent, if regulation 
goes too far it will be recognized as taking • • • 
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As we already have said this is a question of 
degree and therefore cannot be disposed of by 
general propositions * * *” 

A Proceeding in Equity for a Mandatory Injunction May be 

Used to Raise the Questions Affecting the Validity of the 

Ordinance Under the Constitution of the United States. 

The power of supervision over municipal ordinances 
by the judiciary is well established. If these ordin¬ 
ances are found to ]>e beyond the scope of the police 
power, the courts of our land have authority to declare 
them void, and to enjoin the municipal officials from 
attempting any enforcement thereof. Ex Parte Young, 
209 U. S. 123; 52 L. ed. 714 (1908). In Welsh vs. 
Swasey, et al., 214 U. S. 91; 53 L. ed. 923 (1909), the 
following appears: 

“If the means employed, pursuant to the statute, 
have no real, substantial relation to a public ob¬ 
ject which government can accomplish, if the stat¬ 
utes are arbitrarv and unreasonable and bevond 
the necessities of the case, the courts will declare 
their invalidity * * *” 

In Willerup vs. Village of Hempstead, et al., 199 
N. Y. S. 56; 120 Misc. Rep. 485 (1923) the court stated: 

“I think that the court, in the exercise of the 
power to apply the principles of equity and fair 
dealing, ought not to stand idly by and see injus¬ 
tice accomplished, even though it be done under 
the form of law * • 

In Children’s Hospital vs. Adkins, et al., 52 App. 
D. C., 109; 284 Fed. 613 (1922), this Honorable Court 
ruled. 

* any attempt to enforce an unconstitutional 
law, resulting in an invasion of property rights, 
is subject to equitable restraint.” 
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This power of supervision is generally exercised by 
a court of law by means of the writ of mandamus and 
resort to a court of equity is justified only when the 
matter involved falls within some recognized head of 
equitable jurisdiction. William Fox, et al. vs. McClel¬ 
lan, (‘t ah, 114 N. Y. S. 594 (1909). In the present 
case the appellants’ land and premises is encumbered 
by an allegedly void regulation which restricts the 
usual and ordinary use thereof. The regulation con¬ 
stitutes a cloud upon the title of appellants’ property. 
In St. Stephen’s Protestnnt Episcopal Church vs. 
Church of Transfiguration, 130 App. Div. 166; 114 
N. Y. S. 623 (1909), it was stated: 

“The jurisdiction of equity to entertain an action 
to remove or cancel a cloud on title, notwithstand¬ 
ing there may be a complete defense to any at¬ 
tempt to enforce it, is of long standing and is 
w’ell established. Ordinarily, it is invoked when 
the cloud consists of some instrument dehors 
the plaintiffs’ claim of title, like an infant’s deed 
or a fraudulent mortgage, or an illegal tax assess¬ 
ment. No reason is perceived, however, why the 
same jurisdiction may not be invoked, in a proper 
case, to cancel a cloud imposed upon the free use 
and enjoyment of the property ...” 

In Osius, et al. vs. Barton, et al., 109 Fla. 556; 147 
So. 862 (1933): 

‘ ‘ A court of equity has jurisdiction to cancel a re¬ 
strictive covenant in a deed as a cloud on title, 
though the grounds for cancellation would consti¬ 
tute a complete defense to any attempt by action 
to enforce the restriction ...” 

These fundamental principles have been concretely 
applied to zoning regulations and the equitable juris- 
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diction clearly established. In Ambler Realty Co. vs. 
Village of Euclid, et al., 297 Fed. 307, (D. C.; Ohio— 
1924) ( AfijHiHjQ 272 U. S. 365; 71 L. ed. 303; 54 A. L. 
R. 1016), the court ruled: 

“Xo doubt exists upon the foregoing facts as to 
the jurisdiction of a court of equity to grant 
relief if the ordinance is in fact void. It was cti- 
acted under color of authority and is apparently 
valid. While it is outstanding, it creates a sub¬ 
stantial cloud upon plaintiff’s title, and the only 
adequate relief is a decree ascertaining and de¬ 
claring its invalidity and canceling the cloud 


The aforegoing rules have been applied to zoning 
laws as well when the entire law was under attack 
(Village of Euclid, et al., vs. Ambler Realty Company, 
272 U. S. 365 ; 71 L. ed. 303) as when but a particular 
application of a portion thereof was undergoing judi¬ 
cial scrutiny. Xectow vs. City of Cambridge, et aL. 
277 U. S. 183; 72 L. ed. 842. In Village of Terrace 
Park vs. Errett, 12 Fed. (2) 240 (CCA-6; 1926), the 
equitable ground for relief was held well established, 
even as to an attack upon the particular application of 
an otherwise constitutional enactment, the court say¬ 
ing: 

“But it does not follow that it can exercise that 
power in such an arbitrary and unreasonable man¬ 
ner that the ordinance will be unconstitutional in 
its operation and effect ... In such event the 
owner of property whose constitutional rights are 
invaded thereby is entitled to the same relief 
that would bo given him if the statute wore 
unconstitutional . . .” 

In Hazen, et al., vs. Hawley, 66 App. D. C. 266; 86 
Fed. (2) 217 (1936), counsel for the municipality vain- 
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ly sought to defeat the equitable jurisdiction by virtue 
of an asserted distinction between the two types of 
constitutional attack, the court saying: 

“Should the bill have been dismissed because 
of an adequate remedy at law: The position of 
the appellants is that there was an adequate rem¬ 
edy at law by petition for a writ of mandamus di¬ 
rected against the Building iTispector of the Dis¬ 
trict of Columbia to compel issuance of a building 
permit for an apartment house. Euclid vs. Am¬ 
bler Realty Co. * * * determines this question in 
favor of the appellee. The distinctio'ns sovght to 
be made by the appellayits are, we think not well 
taken.** (italics supplied.) 

Clearly a proceeding which would compel the land- 
owner to first decide upon a definite type of structure, 
and in addition compel that ijarticular property owner 
to proceed therewith and to assume the responsibility 
of the construction project, is not comparable to a di¬ 
rect proceeding designed, without these tedious steps, 
to rid the property of the illegal restriction and thus 
permit thereafter a sale or disposition of the land at 
its true value to someone qualified to carry out the ven¬ 
ture. In Davis v. Wakelee, 156 U. S. 680; 39 L. ed. 578 
(1895) it was said: 

“ . . .we think it may be fairly said that the 
remedy at law is not so plain or clear as to oust 
a court of equity of jurisdiction. It is a settled 
principle of equity jurisdiction that, if the remedy 
at law be doubtful, a court of equity will not de¬ 
cline cognizance of the suit . . . ” 

It is not enough that there is a remedy at law. It 
must be as practical and efficient to the ends of justice 
and its prompt administration thereof as the remedy 
in equity. 16 Am. & Eng. Ency. Law (2nd ed.), 355. 
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The Facts Alleged in the Bill of Complaint Disclose a Clear 

Case of an Arbitrary and Unreasonable Ordinance as Ap¬ 
plied to the Appellants* Locus. 

The facts alleged in paragraphs Ten (10) to Eight¬ 
een (18), both inclusiv’e, in appellants’ bill of com¬ 
plaint (R. 4-8) together with the apiK‘llants' Exhibits 
“B,” “C” and “D,” standing admitted on appellees’ 
motion to dismiss, establish beyond any doubt that the 
regulations affecting appellants’ property operate in 
an unreasonable and arbitrary manner, bearing no 
real or substantial relation whatsoever to the public 
health, safety, morals or general welfare of the com¬ 
munity. In addition, the facts and exhibits disclose 
that appellants’ property conceived as 1st Commercial 
will not affect adversely the comprehensive plan of 
zoning adopted for the area, a proper element to be 
always considered. See Nectow vs. City of Cambridge 
et al., 277 U. S. 183; 72 L. ed. 842 (1928), supra; State 
of Washington, Ex Rel. Seattle Title & Trust Com¬ 
pany vs. Roberge, 278 U. S. 116; 73 L. ed. 210 (1928); 
Women’s Kansas City Etc. Society vs. Kansas City. 
Mo., 58 Fed. (2) 593 (CCA—8; 1932). On the con¬ 
trary, it affirmatively appears that the appellants’ 
property is factually within the plan of commercial 
zoning for the area, and its exclusion therefrom con¬ 
stitutes an arbitrary discrimination in violation of ap¬ 
pellants’ constitutional rights. Schappi Bus Line vs. 
City of Hammond, 11 Fed. (2) 940 (CCA—7; 1926); 
K. & L. Oil Company vs. Oklahoma City, et al., 14 Fed. 
S. 492 (D. C.—Okla.; 1936); Willerup vs. Village of 
Hempstead, et al., 199 X. Y. S. 56, 120 Misc. Rep. 485 
(1923); Cordts vs. Hutton Co., et al., 262 X. Y. S. 539, 
146 Misc. Rep. 10 (1932). 
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That the regulations of the appellee Zoning Commis¬ 
sion are arbitrary and unreasonable as applied to ap¬ 
pellants’ parcel of land (if we are to assume, as we 
must, that the facts alleged in the bill of complaint are 
true) is clear—not merely a debatable proposition, but 
an absolute one. A reference to Ehrlich vs. Village of 
Wilmette, 361 Ill. 213; 197 N. E. 567 (1935) will dis¬ 
close that the court had under consideration a similar, 
if not the identical type of locus and had no hesitancy 
in decrying the vicious and oppressive effect of a zon¬ 
ing ordinance, not unlike the one affecting appellants’ 
parcel. In this last mentioned case the courts recited 
the condition as follows: 

“ ‘At the rear of the buildings is a courtyard 
or driveway extending to the alley, for use of 
trucks, and deliveries are made to and from the 
stores ... On Fourth street north of Linden 
avenue are many places of business. . . . There 
is a concentration of traffic on Fourth street north 
of Laurel avenue. . . . There are also several 
stores north from Linden avenue on Fourth street. 
Northeast and northwest of the lots of appellee 
the territory is devoted to retail business and 
apartments. ... On the east side of Fourth 
street, directly opposite the lots of appellee, are a 
taxicab stand and the railway yards of the Chi¬ 
cago Rapid Transit Company. . . . The track¬ 

age accommodates ten or twelve trains side by 
side and there is a loading platform parallel -with 
the tracks. Trains are on the tracks most of the 
time. . . . Cars run on an average from three 
to seven minutes apart during the rush hours of 
travel. . . . there is additional space on the east 
of Fourth street north of Laurel avenue, and that 
is used by a taxicab stand. . . . This space is 
constantly occupied by taxicabs. An average of 
about two-thirds of the space is taken from noon 
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until 1 o’clock at night, or from ten to fourteen 
taxicabs between 12 and 5 o’clock. . . . there 
is considerable noise from the use of horns, calling 
for drivers, and the movement of taxicabs. . . . 
There is considerable switching of cars prepara¬ 
tory for the rush hours of travel. ... To ob¬ 
tain the right of way the motormen of that line, 
which is electrically operated, use the train whis¬ 
tles to signal. . . . ’ There was expert testi¬ 
mony to show that the value of the property, if re¬ 
stricted as provided by the zoning ordinance, 
would not exceed $50 a front foot, and further 
evidence tending to show that if used for commer¬ 
cial and apartment purposes, it would be worth 
from $350 to $400 per front foot. There was some 
evidence that the lots were not suitable for single 
familv residences. 

**In the present case appellees* property is the 
only property in the block in which it is located 
fronting on Fourth street, ichich has been singled 
out for classification in the A resident district. 

“ . . . Here appellee’s property is not char¬ 
acterized by the residence area lying west and 
south, but rather by the business district to the 
north and the commercial and industrial property 
across the street and by the use of the street as a 
business street. 

“It is, however, entirely sufficient to support 
the findings of the Chancellor, which were in sub¬ 
stance as follows: That because of the public 
character of Fourth street, the heavy traffic there¬ 
on, with attendant noise and dirt; the noise and 
disturbance from switching and shifting of cars in 
the yards of the Chicago Rapid Transit Railway 
Company immediately across the street. . . . 
and the general character of the neighborhood and 
surroundings of the premises appellee’s lots are 
not suitable for use by the construction of single 
family dwellings; that the territory about Fourth 
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street and Linden avenue has been made a com¬ 
mercial district, . . . that the zoning ordinance 
is harsh, arbitrary and confiscatory a'nd consti¬ 
tutes a cloud upon appellee/s title and should he 
removed. . . /’ (Italics supplied.) 

In addition to the matters and things considered in 
Ehrlich vs. Village of Wilmette, supra, we find that ap¬ 
pellants’ premises is now used and may lawfully con¬ 
tinue to be used for 1st Commercial purposes (without 
Structural Alterations) as a so-called “Non-Conform¬ 
ing Use” (R. 8) District of Columbia, et al., vs. Cahill, 
fiO App. D. C. 342; 57 Fed. (2) 453 (1931). Can it be 
reasonably said that the difference between the pres¬ 
ent use enjoyed by the appellants and the ordinary 
uses allowed others in the regular 1st Commercial 
classification, is such as would affect the public health, 
safety, morals and public welfare of the community 
and support a regulation designed to prevent such 
latter classification? We think not, particularly when 
the predominate character of adjoining property is 
business (R. 6). In Village of University Heights, et 
al., vs. Cleveland Jewish Orphans’ Home, 20 Fed. (2) 
743, (CCA 6; 1927), the court said: 

“The question is whether the proposed use is so 
different in character from tho coneededlv legiti- 
mate uses as to bring it within the sco])e of the 
police power of the municipality . , .” 

In regards the plan of commercial zoning for the 
area in question the bill of complaint alleges that 
Twelfth Street, Northeast, upon which street appel¬ 
lants’ parcel of land abuts, for several miles running 
north from Rhode Island Avenue, is entirely 1st Com¬ 
mercial on both sides of the street, e.xcept for appel- 
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lants’ property fronting on Twelfth Street (R. 6). It, 
also, alleges that appellants’ property comprises all 
the frontage between Randolph Street and Michigan 
Av’enue, being the only property excluded as aforesaid 
(R. 7). In addition the bill alleges that the street se¬ 
lected by the appellee Zoning Commission as a bound¬ 
ary for 1st Commercial district, namely Randolph 
Street, Northeast, so blends with ^Michigan Avenue, 
Northeast, at its intersection, as to lose its precise 
identity and to become in fact one street (Refer to 
Plaintiffs’ Exhibit “C”). Moreover, the appellants’ 
property, thus excluded from the plan, is improved by 
a building which is lawfully used for 1st Commercial 
purposes as a so-called non-conforming use (R. 7), 
and that under date of February 9, A. D., 1923, the 
entire frontage was duly classified 1st Commercial by 
the appellee Zoning Commission and considered a part 
of the established plan, only to be excluded therefrom 
under date February 23, A. D., 1926 to prevent the erec¬ 
tion of an automobile service or gasoline station (R. 7). 

No sound reason could possibly exist for the choice 
of Randolph Street, Northeast as a boundary line for 
the 1st Commercial use district when it is shown that 
the only property excluded by such a boundary line is 
one which is in fact used for commercial purposes— 
even though a non-conforming use. The only possible 
reason for the selection of such a boundary would be 
to protect the residential areas on the north side of 
Michigan Avenue, Northeast, but no such protection is 
contemplated by the appellee Zoning Commission, as 
it clearly appears that the property on the west side of 
Twelfth Street, Northeast (abutting the south line of 
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Michigan Avenue) is classified as 1st Commercial by 
the appellee Zoning Commission, and is in as close a 
proximity to these northern residential areas as ap¬ 
pellants’ property. (Refer to Plaintiffs’ Exhibit “C.”) 
It is concluded that no rhyme or reason exists for the 
choice of Randolph Street, Northeast as a boundary 
line, so as to prevent appellants from reasonable en¬ 
joyment of their property. In K. & L, Oil Company 
vs. Oklahoma City, et al., 14 Fed. S 492, (D. C.—Okla.; 
1936) it was stated: 

“Zoning requires lines to be drawn which never 
can be mathematically exact. On the U-2 side will 
be some dwellings as pretentious as on the XJ-1 
side. Nevertheless there must be some rhyme or 
reason in establishing zones. An ordinance which 
checker-boarded the entire city, permitting drill¬ 
ing in the black squares only doubtless would be 
bad . . . ” 

In Willerup vs. Village of Hempstead, et al., 199 N. 
Y. S. 56; 120 Misc. Rep. 485 (1923) it was said: 

“It seems to me that the line of demarcation be¬ 
tween the ‘residence district’ and the ‘business 
district’ has been drawn with undue severity by 
the village authorities, so as to prevent the plain¬ 
tiff from making reasonable use of her property.” 

In Cordts vs. Hutton Co., et ok, 262 N. Y. S. 539; 146 
Misc. Rep. 10 (1932), it was likewise ruled: 

. . . the burden incident to the exercise of 
such power should be distributed equally as far as 
possible, and that when a plan, or a part thereof, 
is unreasonable and unnecessary to the general 
scheme or purpose as a whole, and approaches the 
point when an owner is deprived of any beneficial 
or profitable use of his property, the courts may 
afford relief . . . ” 





In Any Event the Bill of Complaint Should have been Heard 

on its Merits and not Dismissed on Motion of Appellees. 

In Morrison, et ah, vs. Pettigrew, et al., 14 Fed. (2) 
453 (D. C. N. Y.; 1926), the applicable rule is ex¬ 
pressed : 

“It is not necessary to discuss the cases which 
distinguish between what constitutes a ‘Uiking’ 
and the lawful exercise of this ‘power’. There 
is a difference. This difference depends upon 
facts. The facts depend on a trial, unless plainly 
conceded and undisputed, together with all the in¬ 
ferences to be drawn therefrom. Such questions 
should not be disposed of upon affidavits, but 
should await a trial . . . .” 

In Marblehead Land Co., et al., vs. City of Los 
Angeles, 36 Fed. (2) 242, (D. C. Cal.; 1929), the court 
said: 

“Each case, when the validity of such zone 
restrictions is called into question, must be de¬ 
termined on its own particular facts.’’ 

In Dorsey vs. Gotwalls, ef a/., 61 App. D. (’. 41; 57 
Fed. (2) 407 (1932), this Honorable Court made the 
following statement: 

“We felt impelled in that case to send the cause 
back to the lower court for a hearing on the merits, 
and we see no escape from the same course here. 
In the case we refer to, we did not hold, nor do 
we hold here, that the action of the Zoning C’om- 
mission interfered with the general rights of the 
land owner without regard to public safety, mor¬ 
als, or general welfare. All that we said in the 
Bugher Case, and all that we .say now, is that this 
is a question of fact which ought to receive judicial 
scrutiny, and decision when, as is the case here, 
it is raised by proper averments in the bill . . .” 
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The regulations of the zoning commission being 
void and of no effect, and appellants having exhausted 
all available means of administrative relief, a court 
of equity will nullify said regulations as a cloud on the 
title to appellants’ property, regardless of the fact 
that the matter has not currently been heard by the 
appellee zoning commission, the latter body refusing 
to permit appellants to come before it. 

It is the position of the appellees, that although the 
bill of complaint alleges a factual condition existing 
at the time of the filing of the bill of complaint (K. 6), 
it, the said bill, does not disclose any proceeding lx?fore 
the Zoning Commission wherein these facts were con¬ 
sidered. Thei'efore there was no decision by the ap¬ 
pellee Commission before the court below upon which 
an inquiry could be had. The basis for the advance¬ 
ment of this novel proposition by the appellees can 
be found in certain language contained in Hazen et nL, 
vs. Hawley, 66 App. D. C. 266; 86 Fed. (2) 217 (10:16), 
which is as follows: 

“In any event, whether or not there was an ad¬ 
ministrative hearing upon Area ‘A’ and Area ‘B’ 
lot occupancy requirements for an apartment 
house is immaterial in our final di.sposition of the 
case, because under directions below to modifv 
the decree, the case is in effect remitted for hear¬ 
ing by the Commission on the question of what 
lot occupancy requirements are reasonable for an 
apartment house development of the appellee's 
property.” 

What little comfort the appellees find in this lan¬ 
guage is dispelled when we consider that it was made 
with reference to an exhaustion of administrative rem- 
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edies and only to that extent. If it had been shown in 
the Hawley Case that the property owners had en¬ 
deavored to brin" these matters before the Commis¬ 
sion and had been refused, the proposition would have 
borne some analogy to the case now on appeal to this 
Honorable Court. In the present appeal, it is alleged 
in the bill of complaint that the appellants could not 
procure the necessary consents of property owners as 
prescribed by the Act of Congress, approved March 1, 
A. D., 1920, as amended (Title 2o, Section 524, Code 
of Laws for the District of Columbia—1929), and they 
therefore resorted to a petition addressed to the Com¬ 
mission itself to initiate the change, which petition was 
denied (R.-9; Plaintiff’s Exhibit “E”). It follows that 
the appellants have exhausted their administrative 
relief and are entitled to test the validity of the re¬ 
sultant regulations with respect to violations of the 
Constitution of the United States. 

The proposition advanced by the appellees is posi¬ 
tively untenable for the reason that the Zoning C'om- 
mission is not a .judicial body but a quasi-legislative 
body (Garrity vs. District of Columbia, et al., 66 App. 
D. C., 256; 86 Fed. (2) 207 (1936), which enacts regu¬ 
lations having the force and effect of laws. If these 
regulations are invalid and the Commission refuses to 
relax them, they are as much subject to constitutional 
inquiry as any Act of Congress. To say that there 
must be a disposition of the case before the Commis¬ 
sion as a condition precedent to a constitutional inquiry 
is to conceive the Zoning Commission as a quasi-judi¬ 
cial body and the judicial proceedings below an appeal 
therefrom. Clearly such is not the legal status of the 
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Zoning Commission of the District of Columbia. By 
the action of the Zoning Commission in refusing to 
grant a hearing upon the application of the appel¬ 
lants, the status of the regulations affecting the locus 
becomes fixed and certain, thereby permitting a judi¬ 
cial inquiry as to the reasonableness thereof. In Ehr¬ 
lich vs. Village of Wilmette, 361 Ill. 213; 197 N. E., 567 
(1935), mpra, the court said: 

“. , . .if the effect of the Zoning ordinance 
here is confiscatory as to all property similarly 
situated, or if it is directed to a particular prop¬ 
erty, there is no need for an application to the 
village authorities, because they have acted and 
settled the question so far as the municipality is 
concerned ... ” 

In fact the last quoted decision seems to conclude 
that as a regulation by a zoning body has the force 
and effect of a legislative enactment, an exhaustion of 
administrative remedies, i. e. proceedings towards 
amendment thereof, is no more necessary than would 
be a memorial to the Congress of the United States as 
a condition precedent to a constitutional inquiry into 
a legislative enactment by that body. See Zoning, 
The Laws, Administrations Etc., Edward M. Bassett 
(1936); The Law of Zoning, Charles A. Rathkoph 
(1937); the Law And Practice of Zoning, G. Burchard 
Smith (1937). But conceding the necessity of an ex¬ 
haustion of remedies the appellants contend that it 
has been done. The Act of March 1, A. D. 1920, as 
amended, (41 Stat. 500); Title 25, Section 524, Code 
of Laws for the District of Columbia (1929) provides 
in part as follows: 
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. . Said commission may initiate such 
changes, or they may be initiated upon the petition 
of the owners affected ... if the frontage pro¬ 
posed to be changed is not a contiguous area, the 
owners of at least 50 per centum of a frontage 
within the area not less than three blocks in length 
must join in such petition before it may be con¬ 
sidered by said commission . . 

(Act of March 1, A. I)., 1920, as amended is 
set forth in full in the Appendix.) 

It may be observed from the foregoing provision of 
the organic law that two courses are available to the 
property owner to obtain relief before the Zoning Com¬ 
mission: (1) to prev’ail upon the commission to initiate 
a proceeding based upon the necessity of the case, or 
(2) petition as a property owner with the required con¬ 
sents of adjacent owners. The appellants e.xhausted 
each course of procedure (R-9). The principle of ex¬ 
haustion of administrative remedy does not require the 
litigant to do the impossible. In United States, ex, rel. 
Connor et al., vs. District of Columbia, ct al., 61 App. 
D. C., 288 ; 61 Fed. (2), 1015 (1932) this Honorable 
Court adopted the following language: 

“Until he had sought a hearing from the board, 
and been denied it, he could not appeal to the 
courts for any remedy and certainly not for man¬ 
damus . . (Italics supplied.) 

Continuing the proposition, namely, that a hearing 
by the Zoning Commission based on the facts alleged 
in the bill must be had as a condition precedent to a 
judicial inquiry, the appellees affirm that such a hear¬ 
ing may be compelled by a petition for a writ of man¬ 
damus and after such a hearing, if the property own- 
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er is still aggrieved, an appeal to the equity court 
for a mandatory injunction would then be fitting and 
proper. In this respect the appellees contend that a 
plain, adequate and complete remedy at law exists 
and therefore it was proper for the court l>elow to 
dismiss appellants ’ bill of complaint. By the appellees 
own argument, it can be observed that, without a show¬ 
ing of arbitrary and unreasonable action in violation 
of constitutional rights, mandamus could not be grant¬ 
ed by reason of the provision in the Act of Congress 
requiring consents of property owners, which require¬ 
ment is valid under ordinarv conditions. United States 
cx rel. Early vs. Richards, 35 App. D. C. 540 (1910); 
Lfcighton vs. City of Minneapolis, 16 Fed. S, 101 (D. 
C., Minn.; 1936); Bliss, et at, vs. District of Columbia, 
et at, 62 W. L. R, 673 (D. C. D. of C.; 19.33); And in 
addition the discretion vested in the Zoning Commis¬ 
sion to initiate proceedings could not l)e disturbed ex¬ 
cept for an unreasonable and arbitrary abuse thereof. 
Ex 'parte Young, 209 U. S. 123; .52 L. Ed. 714 (1908), 
supra. Therefore in order to obtain a mandamus to 
compel a hearing before the Zoning Commission, it 

would be necessarv to establish a case of an arbitrarv 

• » 

and unreasonable regulation. If such writ were is¬ 
sued and a hearing had, the Zoning Commission by 
the nature of the proceedings would not be required 
therein to alter its prior regulation but only to grant 
a hearing, and if it refused, the parties would find 
themselves back in court on the precise issue as origi¬ 
nated in the mandamus proceedings, and the identical 
issue made in the present appeal. Such a circuitous 
method of procedure is not a plain, adequate and com- 
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plete remedy, and in nowise comparable to a proceed¬ 
ing wherein the entire matter may be disposed of “at 
one fell swoop The remedy at law which will oust 
the jurisdiction of a court of equity must be as prac¬ 
tical, efficient and prompt as the remedy at equity. 
16 Am. & Eng. Ency. Law (2nd Ed.) 355. 

Moreov’er the entire argument of the appellees fails 
when we considered the case entitled Golf, Inc., ct al., 
vs. District of Columbia, 66 App. D. C. 369 ; 67 Fed. 
(2) 575 (1933), which was a case of criminal prosecu¬ 
tion for violation of regulations of the appellee Zon¬ 
ing Commission. Without any proceedings before the 
Commission in any manner whatsoever, the defendant 
in this last mentioned case would have been permitted 
to show the invalidity of the regulation as violative 
of the 5th Amendment to the Constitution, this court 
saying: 

. . “No facts are presented by the stipulation 
herein which tend to establish that the regulations 
in question are unreasonable or arbitrary. There 
is no showing of any circumstances or conditions 
surrounding the property herein involved, nor 
any other property similarly or otherwise zoned 
in the District. In the absence of such a showing 
the court cannot assume that the action of the 
Zoning Commission was arbitrary and unreason¬ 
able . 

If in a criminal proceedings under a general issue 
plea, the unreasonableness of the appellees’ regula¬ 
tions may be weighed without a precedent hearing be¬ 
fore the Zoning Commission, a fortiori, a similar at¬ 
tack in equity with special issues may likewise be 
prosecuted without such a precedent hearing. 
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vn. 

CONCLUSION. 

So it is asserted mthout hesitation and with con¬ 
fidence that the order or decree of the District Court 
of the United States sustaining: appellees’ motion to 
dismiss should be, and will be reversed by this Hon¬ 
orable Court, on the ground that the action of the 
Zoning Commission of the District of Columbia was 
arbitrary and unreason^e or, at least, the cause be 
remanded with dtrcrotioni' to overrule the motion to 
dismiss and require the appellees to answer the bill 
of complaint upon the merits thereof. 

Respectfully submitted, 

MICHAEL J. KEANE, JR. and 

GERALD I. OXENBURG, 

Attorneys for Appellants. 
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APPENDIX. 

Zoning Act. 

(Act of March 1, 1920, 41 Stat. 500) 

An Act to regulate the height, area, and use of build¬ 
ings in the District of Columbia and to create a Zon¬ 
ing Commission, and for other purposes. 

Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Con¬ 
gress assembled, That to protect the public health, se¬ 
cure the public safety and to protect property in the 
District of Columbia there is hereby created a Zon¬ 
ing Commission, which shall consist of the Commis¬ 
sioners of the District of Columbia, the officer in 
charge of public buildings and grounds of the District 
of Columbia, and the Superintendent of the United 
States Capitol Buildings and Grounds, which said 
commission shall have all the powers and perform all 
the duties hereinafter specified and shall serve with¬ 
out additional compensation. Such employees of the 
government of the District of Columbia as may be 
necessary to carry out the purposes of this act shall 
be assigned to such duty by the Commissioners of the 
District of Columbia without additional compensation. 

There is hereby authorized for the expenses of said 
commission, including the emplojnnent of expert serv¬ 
ices and all incidental and contingent expenses, a sum 
not to exceed $5,000, payable one half out of any 
money in the United States Treasury not otherwise 
appropriated and the other half out of the revenues 
of the District of Columbia. 

Sec. 2. That within six months after the passage 
of this act and after public notice and hearing as here¬ 
inafter provided, the said commission shall divide the 
District of Columbia into certain districts, to be knowm, 
respectively, as height, area, and use districts, and 
shall adopt regulations specifying the height and area 
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of buildings thereafter to be erected or altered therein 
and the purposes for which buildings and premises 
therein may be used: Provided, That such regulations 
may differ in the various districts: Provided further, 
That the permissible height of buildings in any district 
shall not exceed the maximum height of buildings now 
authorized upon any street in any part of that district 
by the act of Congress approved June 1, 1910, and 
amendments thereto, regulating the height of build¬ 
ings in the District of Columbia: And provided fur¬ 
ther, That no such districts shall be established, nor 
shall any regulations therefor be adopted, nor shall 
the height, area, or use of buildings to be erected there¬ 
in be prescribed until said commission has afforded 
persons interested an opportunity to be heard at a 
public hearing as hereinafter provided: And provided 
further. That in residence districts the usual acces¬ 
sories of a residence located on the same lot including 
the office of a physician, dentist, or other person, and 
including a private garage containing space for not 
more than four automobiles, shall not be prohibited. 

Sec. 3. That wherever, under the provisions of this 
act, it is required that a public hearing shall be held, 
notice of the time and place of such hearing shall be 
published for not less than ten consecutive days in one 
or more newspapers of general circulation printed 
and published in the District of Columbia; and such 
public hearing may be adjourned from time to time: 
Provided, That if the time and place of the adjourned 
meeting is publicly announced when the adjournment 
is had, no further notice of such adjourned meeting 
need be published. 

Sec. 4. That after the public hearing herein pro¬ 
vided for shall have been concluded, said commission 
shall definitely determine the number and boundaries 
of the districts which it is hereby authorized and di¬ 
rected to establish, and shall specify the height and 
area of the buildings which may thereafter be erected 
therein, and shall prescribe the purposes for which 
such buildings thereafter erected may or may not be 
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used. Said districts so established shall not be changed 
except on order of said commission after public hear¬ 
ing. Said commission may initiate any changes, or 
they may be initiated upon the petition of the owners 
affected. Where the proposed change is to add a con¬ 
tiguous area to a use, height, or area district, the 
owners of at least 50 per centum of the street front¬ 
age proposed to be changed must join in the petition: 
Provided, that if the frontage proposed to be changed 
is not a contiguous area, the owners of at least 50 per 
centum of a frontage within the area not less than 
three blocks in length must join in such petition be¬ 
fore it may be considered by said commission. No 
such change shall be made, either by said commission 
on its own motion or upon such petition, except with 
the unanimous vote of said commission, if the owners 
of at least 20 per centum of the frontage proposed to 
be changed protest against such change. 

Sec. 5. That said commission is authorized and em¬ 
powered to make such orders and adopt such regula- 
Uons not inconsistent with law as may be necessary to 
accomplish the purposes and carry into effect the 
provisions of this act: Pro^ridrd, That no order or 
regulation so adopted shall require any change in the 
plans, construction, or designated use of (a) a build¬ 
ing for which a permit shall have been issued, or plans 
for which shall be on file with the inspector of build¬ 
ings of the District of Columbia at the time the orders 
or regulations authorized under this act are promul¬ 
gated; or (b) a permit for the erection of which shall 
be issued within thirty days after promulgation of the 
orders or regulations authorized or adopted under 
this act and the construction of which in either of the 
above cases shall have been diligently pi-osecuted 
within a j^ear from the date of such permit and the 
ground story framework of which, including the sec¬ 
ond tier of beams, shall have been completed within 
said year, and which entire building shall be com¬ 
pleted according to such plans within two years of the 
date of the promulgation of such orders or regula- 
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tions; or (c) prevent the restoration of a building 
partially destroyed by fire, explosion, act of God or 
the public enemy or prevent the continuance of the use 
of such building or part thereof as such use existed 
at the time of such partial destruction, or prevent a 
change of such existing use except under limitations 
provided herein in relation to existing buildings and 
premises: Provided further, That no frame building 
that has been damaged by fire or otherwise more than 
one-half of its original value shall be restored within 
the fire limits as provided by the building regulations 
of the District of Columbia; or (d) prevent the re¬ 
storation of a wall declared unsafe by the inspector of 
buildings of the District or by a board of survey ap¬ 
pointed in accordance with an existing law or regula¬ 
tion. 

Sec. 6. That any lawful use of a building or prem¬ 
ises existing at the time of the adoption of orders and 
regulations made under the authority of this act may 
be continued, although such use does not conform with 
the provisions hereof, or with the provisions of such 
orders and regulations; and such use may be extended 
throughout the building, provided no structural altera¬ 
tions, except those required by law or regulation, is 
made therein and no new building is erected. Where 
the boundary line of any use district divides a lot in a 
single owmership at the time of the adoption of orders 
and regulations under the authority of this act, the 
commission may permit a use authorized on either por¬ 
tion of such lot to extend to the entire lot, but not more 
than twenty-five feet beyond the boundary line of the 
use district. 

Sec. 7. The maps of the districts established by 
said commission and copies of all orders and regula¬ 
tions as to the height and area of buildings to be 
erected therein and as to the uses to which such build¬ 
ings may be lawfully devoted, and copies of all other 
official orders and regulations of the commission shall 
be filed in the office of the Engineer Commissioner of 
the District of Columbia. Copies of all orders and 
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regulations shall be published in one or more news¬ 
papers printed in the District of Columbia for the in¬ 
formation of all concerned. 

Sec. 8. That it shall be lawful to use or permit the 
use of any building or premises or part thereof here¬ 
after created, erected, changed, or converted wholly or 
partly in its use or structure until a certificate of oc¬ 
cupancy shall have been issued by authority of said 
zoning commission. 

Sec. 9. That buildings erected, altered, or raised, 
or converted in violation of any of the provisions of 
this act or the orders and regulations made under the 
authoritv thereof are herebv declared to be common 
nuisances; and the owner or person in charge of or 
maintaining any such buildings, upon conviction on 
information filed in the police court of the District 
of Columbia by the corporation counsel or any of his 
assistants in the name of said District, and which court 
is hereby authorized to hear and determine such cases, 
shall be adjudged guilty of maintaining a common 
nuisance, and shall be punished by a fine of not more 
than $100 per day for each and every day such nui¬ 
sance shall be permitted to continue and shall be re¬ 
quired by said court to abate such nuisance. The cor¬ 
poration counsel of the District of Columbia may 
maintain an action in the Supreme Court of the Dis¬ 
trict of Columbia in the name of the District of Colum¬ 
bia to abate and perpetually enjoin such nuisance. 

Sec. 10. That the Commissioners of the District of 
Columbia shall enforce the provisions of this act and 
the orders and regulations adopted by said Zoning 
Commission under the authority thereof, and nothing 
herein contained shall be construed to limit the author¬ 
ity of the Commissioners of the District of Columbia 
to make municipal regulations as heretofore: Pro¬ 
vided, That such regulations are not inconsistent with 
the provisions of this law and the orders and regula¬ 
tions made thereunder. In interpreting and applying 
the provisions of this act and of the orders and regula- 
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tions made thereunder they shall be held to be the 
minimum requirements for the promotion of the public 
health, safety, comfort, convenience, and general wel¬ 
fare. This act shall not abrogate, or annul any ease¬ 
ments, covenants or other agreements between parties: 
Provided, however, That as to all future building con¬ 
struction or use of premises where this act or any or¬ 
ders or regulations adopted under the authority there¬ 
of impose a greater restriction upon the use of build¬ 
ings or premises or upon height of building, or re¬ 
quire larger open spaces than are imposed or required 
by existing law, regulations, or permits, or by such 
easements, covenants, or agreements, the provisions 
of this act and of the orders and regulations made 
thereunder shall control. 

Sec. 11. That all laws or parts of laws and regula¬ 
tions in conflict with the provisions of this act are here¬ 
by repealed. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

October Term, 1937 


No. 7092 


GILBERT LEVENTHAL and HENRY OXENBURG, 

Appellants, 

vs. 

DISTRICT OF COLUMBIA, a Body Corporate, et al., 

Appellees 


BRIEF ON BEHALF OF APPELLEES 


STATEMENT OF THE CASE 

This is a bill in equity brought by appellants, plaintiffs be¬ 
low, to compel the appellees, defendants below, members of 
the Zoning Commission of the District of Columbia, to change 
the zoning of plaintiff’s property from the residential use, 40 
foot height and A semi-restricted area districts to the com¬ 
mercial use, 40 foot height and C area districts, and also to 
compel appellee Building Inspector, defendant below, to grant 
permits with respect to plaintiffs’ land as if the same were not 
zoned for residential purposes. The bill of complaint alleges 
that plaintiffs’ property is situated at the northeast corner of 
Twelfth and Randolph Streets, Northeast, (R. p. 3); that 
plaintiffs were not able to procure the consents “of the owners 
of at least 50 percentum of a frontage within the area not less 
than three blocks in length” to their petition for the desired 
change of zoning (R. p. 9) as required by section 4 of the Zon- 
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ing Act approved March 1. 1920 (Appellants’ brief pp. 37, 
38); and that plaintiffs thereupon prayed the Zoning Com¬ 
mission to grant a hearing without the consents of ^he property 
owners which prayer the Zoning Commission denied (R. p. 9). 
The facts alleged upon which plaintiffs claim they are entitled 
to the rezoning of their property are hereinafter discussed in 
this brief. Defendants moved to dismiss the bill of complaint, 
which motion was granted, and from the decree sustaining 
the motion and dismissing the bill of complaint the plaintiffs 
have appealed to this Court (R. pp. 42-44). 

I. 

There is a presumption of validity attached to a zoning ordinance. 

It is well settled that zoning ordinances are promulgated 
under the police power. 

Euclid V. Ambler Realty Co. 272 U.S. 365. 

Since zoning ordinances are enacted under the police power 
there is a strong presumption of validity attached to them. 

In the case of Marblehead Land Company v. City of Los 
Angeles, (C.C.A. 9th Cir.) 47 Fed. (2) 528, 532. certiorari 
denied 284 U.S. 634, the court, in sustaining a zoning ordi¬ 
nance, said; 

“The legislative body entrusted with the police power 
has a wide discretion which cannot be interferred with 
by the courts. Their laws or ordinances enacted in 
pursuance of the police power are invested with a strong 
presumption of validity.” 

In the case of American Wood Products Company v. Min¬ 
neapolis, (C.C.A. 8th Cir.) 35 Fed. (2) 657, 662, the Court, in 
sustaining a zoning ordinance placing in the residential use 
district property occupied and used for industrial purposes, 
said; 

“Therefore it seems to use that in the condition of 
this record the judgment of the trial court must be 
affirmed, for certainly the burden was on complain¬ 
ants to show that this ordinance rests on no reasonable 
basis. We do not see that they have offered any sub¬ 
stantial evidence on this subject. They do not show 
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that what they propose to do will not seriously affect 
the health, safety, and general welfare of the people 
occupying surrounding property within the district, and 
that burden was upon them, as certainly there must be 
some presumption that the action of the city council in 
passing the ordinance was in the general public interest 
and for the promotion of the public welfare.” 

In the case of Geneva Investment Company v. St. Louis. 
(C^C.A. 8th Cir.) 87 Fed, (2) 83, 90, the court, in sustaining a 
zoning ordinance changing property from a commercial district 
to a residential district, said: 

“With the wisdom or expediency of the ordinance w’e 
are not concerned. If it is within the legislative power 
of the city, all presumptions must be indulged in favor 
of its validity.” 

In the case of Golf Inc. v. District of Columbia, 62 App. 
D.C. 309. 311, 67 Fed. (2) 575 this Court said: 

“We think these contentions are not supported by 
this record. No facts are presented by the stipulation 
herein which tend to establish that the regulations in 
question are unreasonable or arbitrary. There is no 
showing of any circumstances or conditions surrounding 
the property herein involved, nor any other property 
similarly or otherwise zoned in the District. In the 
absence of such a showing the court cannot assume that 
the action of the zoning commission was arbitrary and 
unreasonable, for the presumption of law in the absence 
of evidence is to the contrary. Montz v. District of 
Columbia, 20 App. D.C. 568.” 

Ordinances promulgated under the police power are valid 
until the contrary appears beyond doubt and the burden is 
upon those attacking such ordinances to allege facts, and not 
mere conclusions of law, to overcome this presumption. 

In the case of Pacific States Company v. White, 296 U.S. 
176, 184, 185. the Department of Agriculture of the State of 
Oregon promulgated certain regulations requiring the use of 
certain standard containers for fruits and vegetables. A man¬ 
ufacturer of containers brought a bill in equity to enjoin the 
enforcement of this regulation. The lower court sustained a 
motion to dismiss the bill of complaint and the Supreme Court 
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of the United States, in affirming the action of the lower court, 
said: 


‘‘Fifth. Plaintiff contends that since the case was 
heard on motion to dismiss the bill, all allegations 
therein made must be accepted as true; and. among 
others, the charge that ‘there is no necessity for the 
particular orders relating to strawberries or raspberries’ 
‘based on considerations of public health, or to prevent 
fraud or deception, or any other legitimate use of the 
police power, and the particular container described 
* * * does not of necessity promote, protect, further or 
develop the horticultural interests of the State’; and 
that its necessary effect is ‘to grant a monopoly to man¬ 
ufactures of the so-called hallocks.’ The order here in 
question deals with a subject clearly within the scope 
of the police power. See Turner v, Maryland, 107 U.S. 
38. When such legislative action ‘is called in question, 
if any state of facts reasonably can be conceived that 
would sustain it. there is a presumption of the existence 
of that state of facts, and one who assails the classifica¬ 
tion must carry the burden of showing by a resort to 
common knowledge or other matters which may be 
judicially noticed, or to other legitimate proof, that the 
action is arbitrary.’ Borden’s Farm Products Co. v. 
Baldwin, 293 U.S. 194, 209. The burden is not sils- 
tained by making allegations which are merely the gen- 
eral conclusions of law or fact. See Public Service 
Comm’n v. Great Northern Utilities Co., ^9 U.S. 130. 
136. 137. Facts relied upon to rebut the presumption 
of constitutionality must be specifically set forth. See 
Aetna Insurance Co. v. Hyde, 275 U.S. 440; O'Gorman 
& Young v. Hartford Fire Insurance Co., 282 U.S. 251; 
Hegeman Farms Corp. v. Baldwin, 293 U.S. 163. A 
motion to dismiss, like a demurrer, admits only facts 
well pleaded. Compare St. Louis, Kennett <k South¬ 
eastern R. Co. v. United States, 267 U.S. 346, 349,” 
(Italics supplied.) 


The Supreme Cburt further held in that case that w’hat it 
had said with respect to legislative enactments applied equally 
to the regulations of administrative bodies. 

In the case of Feraut v. Sacramento, 204 Cal, 687, 269 Pac. 
537, the plaintiff brought a proceeding to declare a zoning 
ordinance of the City of Sacramento void which placed her 
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property in the residential use district. In her bill of com¬ 
plaint she alleged that the property on a certain street for 
two blocks in length was zoned commercial, whereas the pro¬ 
perty on the opposite side of the street, including the plain¬ 
tiff’s property, was zoned residential. She alleged that the 
property zoned commercial because of its zoning possessed a 
much higher value than her property and the other property 
zoned residential, and that the value of the property zoned 
residential was depreciated by the proximity of business on the 
opposite side of the street. A demurrer to the bill in equity 
was sustained by the trial court. In affirming this action, the 
appellate court said: 

“Plaintiff has alleged a number of reasons, some of 
which rest upon pleaded facts, others upon mere legal 
conclusions, why said ordinance is invalid, and her first 
contention is that she should be permitted to prove 
these allegations of her complaint, and thus show the 
invalidity of the ordinance in the respects wherein its 
validity is questioned, and that without such an oppor¬ 
tunity she is deprived of her substantial rights. This 
would be true only in case the facts so pleaded are suffi¬ 
cient to show the invalidity of said ordinance. If the 
facts so alleged are not sufficient for that purpose, then 
plaintiff’s complaint fails to state a cause of action, 
and the general demurrer was properly sustained.” 

II. 

Plaintiffs have alleged no facts to show that the zoning of their 
property is unreasonable. 

While it is true, as alleged in the bill of complaint, (R. p. 6) 
that Twelfth Street, Northeast, is zoned for commercial pur¬ 
poses from Rhode Island Avenue to Randolph Street, there 
is no allegation that there is any commercially zoned property 
north of the last mentioned street and it appears from the plat 
attached to the bill of complaint (R. p. 38) that the commer¬ 
cial zoning stops at the south side of Randolph Street. Plain¬ 
tiffs contend that there is no reason for stopping the com¬ 
mercial zoning at that place. On the other hand, we submit 
plaintiffs have failed to allege any substantial reason for con- 
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tinuing the commercial zoning north of Randolph Street. 
There is no property zoned commercial in the square in which 
plaintiffs’ property is situated or in any other square in the 
vicinity except the property fronting upon Twelfth Street 
south of Randolph Street. There is no averment that there 
is any need for additional commercial property in the neigh¬ 
borhood and it does not appear that all or substantially all of 
the property zoned for commercial uses is needed or used for 
such purposes. 

Mr. Harland Bartholomew, recognized as one of the leading 
authorities on zoning, in his work on Urban Land Uses, pre¬ 
pared as a result of a research made by the Harvard Univer¬ 
sity School of City Planning, pointed out (pp. 71-73) the great 
disadvantage to a community from the over-zoning of property 
for business uses. He points out that the zoning of an un¬ 
necessarily large amount of property for commercial purposes 
has the result of depreciating the value of these properties 
for all purposes. They cannot all be used for business and 
persons will not erect residences upon property zoned com¬ 
mercially. In conclusion Mr. Bartholomew’ states: 

“Over-zoning for commercial property is largely the 
result of too much haste and too few facts, but the 
blame does not rest alone upon the zoners and city 
planners. The insistence of over-zealous property own¬ 
ers that all major streets be zoned for business use is 
another factor that has created great excesses of com¬ 
mercially zoned property. In spite of carefully pre¬ 
pared surveys, selfish property owners and over-en¬ 
thusiastic real estate promotors have insisted upon an 
arbitrary designation of such an excess of business 
frontage that the inevitable result will be a depreciation 
of all of the business properties except that small pro¬ 
portion of frontage which enjoys the advantage of the 
most strategic location.” 

Mr. Edward M. Bassett, another recognized authority on 
city planning, in his work entitled “Zoning” published by the 
Russell Sage Foundation, says. (p. 83): 

“It is usually to the advantage of owners of portions 
of main thoroughfares that are suitable for residences, 
to have such portions zoned as residential. If zoned 
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for business there will be few buyers. The land may 
never be needed for business, but buyers of residence 
locations will avoid it because of the danger that a store 
or filling station may be erected on one of the adjoining 
lots.” 

Every zoning district must have boundaries. If it is to be 
held that because certain blocks upon a certain street are 
zoned for commercial purposes the properties in the adjacent 
blocks must be similarly zoned, boundaries can never be es¬ 
tablished. If the zoning of plaintiffs’ property is changed to 
the commercial use district, would not the properties in the 
square to the west, fronting upon Michigan Avenue and 
Twelfth Street also be entitled to the same zoning? If these 
properties are changed, would not the properties still farthei* 
north be entitled to the same treatment? Since plaintiffs’ 
property has a frontage on Michigan Avenue, would it not fol¬ 
low, if their land were zoned for commercial uses, the same 
zoning must be accorded all of the property in the vicinity on 
that Avenue? It is plain from an examination of the plat at¬ 
tached to the bill of complaint that the placing of plaintiffs’ 
property in the residential use district is in accordance with a 
general plan or scheme to preserve the property north of 
Randolph Street for residential purposes free from the inter¬ 
ferences of business. 

In the case of UHote v. New Orleans, 177 U.S. 587, 597, the 
Court said: 

“Some must suffer by the establishment of any ter¬ 
ritorial boundaries. We do not question what is so 
earnestly said by counsel for plaintiffs in error in respect 
to the disagreeable results from the neighborhood of 
such houses and people; but if the power to prescribe 
territorial limits exists, the courts cannot say that the 
limits shall be other than those the legislative body pre¬ 
scribes. If these limits hurt the present plaintiffs in 
error, other limits would hurt others. But clearly the 
inquiry as to the reasonableness or propriety of the 
limits is a matter for legislative consideration, and 
cannot become the basis of judicial action. The ordi¬ 
nance is an attempt to protect a part of the citizens 
from the unpleasant consequences of such neighbors. 
Because the legislative body is unable to protect all, 
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must it bo denied the power to protect any?” (Italics 
supplied.) 

In the case of Amencm\ n’ood Products Company v. Min¬ 
neapolis, (C.C.A. Sth Cir.) 35 Fed. (2), 657. 661. 662. the 
C.'ourt said: 

“Of course the line of demarcation between property 
* to be used for industrial purposes and residence pur¬ 
poses is necessarily in any case somewhat arbitrary, but 
can it be said that merely because the property on one 
side of the railroad may be as good for industrial pur¬ 
poses as that on the other side that failure to draw the 
line so as to include all the property appropriate for 
industrial purposes within one area is such an arbitrary 
action as to render the same violative of the Constitu¬ 
tion? The trial court said: ‘Because of their very na¬ 
ture. there have got to be lines drawn which are more 
or less arbitrary. Who. for instance, can tell with any 
degree of certainty where “a single dwelling” district 
should end and a “multiple dwelling” district begin, 
or what the limits of a “light industrial” district should 
be or the limits of a “heavy industrial” district? * * * 
It would seem fairly to be a debatable proposition.” 

In the case of Geneva Inv. Co. v. St. Louis, (C.C.A. Sth 
(^ir.) 87 Fed. (2). S3. 91. the court sustained a zoning regula¬ 
tion transferring certain property from a commercial use dis¬ 
trict to a residential use district although it was contiguous to 
property zoned commercially, the court saying: 

“The fact that near appellant’s property is a zone in 
which a use is permitted which is prohibited to appel¬ 
lant’s property is not fatal to the validity of the ordi¬ 
nance. American Wood Products Co. v. City of Minne¬ 
apolis, supra; Feraut v. City of Sacramento, 204 Cal. 
687. 269 P. 537; Biscay v. City of Burlington, 127 Cal. 
213. 15 P. (2d) 784.” 

In the case of Feraut v. Sacramento 269 P. 537, (204 Cal. 
687), the Court said: 

‘‘Under proper allegations, the complainant shows 
that plaintiff’s property is situated directly across the 
street from business property, as zoned by said ordi¬ 
nance. Plaintiff contends that in this respect the ordi- 
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nance is illegal, in that it favors those who own pro¬ 
perty on the north side of the street at the expens'^ 
of those property owners whose property is located on 
the south side of said street. There is no merit in this 
contention.” 

In the case of In Re Dawson, 277 Pac. 226 (136 Okla. 113), 
the Court said: 

“The boundary line of a zoning district must be 
fixed in some locality. In the very nature of things 
it must always be more or less arbitrary, because the 
property on one side of a line cannot in the very nature 
of things, be very different from the property on the 
other side of the line.” 

Plaintiffs also contend that they are entitled to a change in 
zoning because Twelfth Street. Northeast, is one of the main 
highways of the District of Columbia; that in front of their 
property is located a traffic stop sign; that also in front of their 
premises is one of the termini of the local street car company’s 
lines; that across the street from their property there is a 
public hack stand and that also across the street and within 
forty feet of their property is a bus stop (R. p. o). While 
plaintiffs allege that the hack stand is within forty feet of 
their property, the photographs (R. p. 37) and the plat (R. 
p. 38) attached to the bill of complaint conclusively show 
this allegation to be in error. The photographs show the 
hack stand to adjoin the property at the southwest corner 
of Twelfth and Randolph Streets and the map shows the hack 
stand must be removed from plaintiffs’ property at least one 
hundred and twenty-five feet. Plaintiffs also contend that 
they are exposed to commercial zoning on the south. But it 
will be noted that the commercial zoning on the east side 
of Twelfth Street extends along Randolph Street for a dis¬ 
tance of only twenty feet, whereas plaintiffs desire theirs to 
extend for fifty feet along Randolph Street and thus face 
property zoned residential. It is submitted that the existence 
of the facts relied on by plaintiffs does not require the placing 
of plaintiffs’ property in the commercial use district. 

A case closely analogous to the one at bar is that of Kenealy 
v. Chevy Chase Land Company, 63 App. D.C. 327, 72 Fed. 
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(2) 378. which was a bill in equity to remove as a cloud upon 
the title a restrictive covenant prohibiting the use of the 
property for business or apartment house purposes. The 
property involved, which was known as Parcel 38/3. 
lies on the west side of Connecticut Avenue, extending from 
the north side of Northampton Street to Chevy Chase Circle. 
The property on the south side of Northampton Street oppo¬ 
site Parcel 38/3 and on the west side of Connecticut Avenue 
south of Northampton Street was used for business. It ap¬ 
pears from an examination of the record (p. 73) in that case 
that there was a traffic stop sign at the southwest corner of the 
intersection of C'onnecticut Avenue and Northampton Street, 
and that on the south side of Northampton Street opposite 
the property of the plaintiff a hack stand had been established 
(R. Kcnealy Case. pp. 53. 72). It also appears from the 
photographs in that record that car tracks existed in Con¬ 
necticut Avenue, and the Court will take judicial notice that 
a car line was then in operation thereon, Connecticut Avenue 
is one of the heavily traveled main highways of the city and 
a large portion of the record in that case was devoted to proof 
of the number of vehicles passing over it. It will be noted 
that the facts in that case and in this are almost identical. 
It is true that that case did not involve a zoning regulation 
but it did involve a restrictive covenant in the deed to the 
property. However, there can be no question of the power of 
the court to set aside a restrictive covenant if the same be 
unreasonable in its inception or has become unreasonable 
because of changed conditions. As we view the law’, a court 
will set aside a restrictive cov’enant against business uses 
(which is nothing but self-imposed zoning) because of a 
change of conditions upon the same facts as it w’ould set aside 
a zoning ordinance. Yet in the Kcnealy case this court held 
that the covenant, when applied to the conditions hereinbe¬ 
fore set forth, had not become unreasonable, saying: 

♦ * -g ^hat the volume of vehicular 

traffic at Chevy Chase C'ircle is much greater than 
formerly. The evidence as to the increase is not clear, 
but assuming that there has been a substantial increase 
in such traffic, the concession is of little significance. 
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for we may rightfully say that owing to the growth of 
the city there has been a similar increase in all sections. 
The fact remains that the use of property for busines'< 
and apartment house purposes is stopped at Northamp¬ 
ton street. To extend these uses to the Circle would 
greatly change the character of the subdivision. 

***** 

“Evidence was offered by appellants that the re¬ 
moval of the restrictions would enhance fivefold the 
value of their holdings in 38 over 3. As the court ob¬ 
served in Smith v. Lynch, 233 Mich. 6, 206 X.W. 362. 
363, if the restrictions must give way for such a reason, 
‘then all that will be necessary in the future to destroy 
any subdivision will be for speculators and others in¬ 
terested to surround it with business places.’ It is ap¬ 
parent that the enhancement in value of appellants' 
holdings would be at the expense of all tli.osr who 
bought their homes in reliance upon the general plan 
or scheme. Bohm v. Silberstein, 220 Mich. 278. 189 
X.W. 899; Reeves v. Comfort, 172 Ga. 331. 157 S.E. 
629; Cuneo v. Chicago Title dc Trust Co., 337 Ill. 589. 
169 X.E. 760.” (Italics supplied.) 

In the case of American Wood Products Company v. Min¬ 
neapolis, 35 Fed. (2) 657, the facts were these. Prior to the 
adoption of a comprehensive zoning ordinance the four com¬ 
plainants in that case owned separate parcels of land in an 
area which had been developed for industrial purposes. Two 
of these complainants had erected factories upon their respec¬ 
tive properties. A zoning ordinance was promulgated which 
placed the property on the west side of a railroad spur track 
in the light industrial use district, but placed the property 
on the east side of the spur, including the property of the 
complainants, in a residential use district which was estab¬ 
lished for the benefit of the University of Minnesota. The 
owners of the two factories filed applications with the In¬ 
spector of Buildings for permits to enlarge their factories and 
the two owners of unimproved land filed applications for per¬ 
mits for the erection of factories thereon. These permits 
being denied, actions were brought to compel their issuance. 
The trial court found that the City had dealt unjustly with 
the complainants, and that the value of the properties of the 
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various complainants for industrial purposes would be from 
five to eight times as much as it would be for dwelling pur¬ 
poses because the tracks, while an advantage to industry, were 
a detriment to residences and materially reduced the value of 
such properties for residence purposes. However, the Court 
dismis.sed the bills of complaint on the ground that it could 
not say that “the validity of the legislative classification for 
zoning purposes is not ‘fairly debatable.’ ” On appeal this 
decision was affirmed by the Circuit Court of Appeals of th(' 
8th Circuit. 

Plaintiffs do allege tliat their property is not susceptible of 
use for residential purposes, but we submit this is a conclusion 
not supported by the averments of the bill of complaint. 
While the bill of complaint is repleat in detail with respect to 
conditions existing at certain places it avoids any reference to 
conditions at other places. For example, while it makes alle¬ 
gations and attaches photographs with respect to the commer¬ 
cial uses on the west side of Twelfth Street south of Randolph 
Street, and in particular the uses existing at the southwest 
corner of Twelfth and Randolph Streets, it is silent as to the 
use actually existing at the southeast corner of Twelfth and 
Randolph Streets directly opposite the plaintiffs’ property. 
We are therefore entitled to assume, and this assumption is 
in accordance with the actual fact, that the property on this 
corner is occupied and u.sed for residential purposes. Cer¬ 
tainly. if that property can be so used there is no reason why 
plaintiffs' property cannot be. The bill of complaint is also 
silent as to the conditions in Square 3888 facing Michigan 
Avenue. Here also we are entitled to assume that these pro¬ 
perties have been developed for residential use. which assump¬ 
tion is also in accordance with the facts. These properties are 
as much affected by the conditions of which plaintiffs com¬ 
plain as is the plaintiffs’ land and yet if they can be developed 
for residential uses it is obvious that plaintiffs’ property may 
be likewise developed. Even assumping. however, that plain¬ 
tiff is damaged by the present zoning this is not a sufficient- 
ground for holding the zoning ordinance invalid. 

A striking illustration of the rule that pecuniary injury does 
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not invalidate legislation enacted under the police power is 
found in the case of Hadachcck v. Sebastian, 239 U.S. 394, The 
jdaintiff there was the owner of a tract of land worth approxi- 
inaiely SSOO.OOO for brickrnaking purposes. For a number of 
years he had extracted clay from, and manufactured brick on. 
the premises, until a city ordinance was promulgated which 
prohibited the manufacture of brick within the area in which 
plaintiff’s land was situated. It was alleged that the manu¬ 
facture of brick must necessarily be carried on where suitable 
clay is found and the clay cannot be transported to some other 
location, and that the value of plaintiff’s land for residential 
purposes or for any purpose other than the manufacture of 
brick would not exceed SOO.OOO. In sustaining the constitu¬ 
tionality of this ordinance, the Court, page 410, said: 

“* * * It is to be remembered that we are dealing 
with one of the most essential powers of government, 
one that is the least limitable. It may, indeed, seem 
harsh in its exercise, usually is on some individual, but 
the imperative necessity for its existence precludes any 
limitation upon it when not exerted arbitrarily. A 
vested interest cannot be asserted against it because of 
conditions once obtaining. Chicago & Alton R. R. v. 
Travbargcr, 238 U.S. 67, 78. To so hold would preclude 
development and fix a city forever in its primitive con¬ 
ditions. There must be progress, and if in its march 
private interests are in the way they must yield to the 
good of the community. 

In the case of Eiiclid v. Ambler Realty Company, 272 U.S. 
365. the Supreme Court sustained a zoning regulation where 
the property involved, with its use limited by the regulation, 
possessed a value not in excess of 82,500 per acre, though with¬ 
out a limitation upon its use. it would be worth $10,000. 

And in the case of Zahn w Board of Public Works, 274 U.S. 
325, the court again sustained zoning regulations limiting the 
use of property for residential purposes, although it appeared 
from the evidence that “if such property were available for 
business purposes, its market value would be greatly en¬ 
hanced.” 


See also 
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American Wood Products Company v. Minneapolis, (C.C.A. 
Sth Cir.) 35 Fed. (2) 657. 

Marblehead Land Company v. Los Angeles, (C.C.A. 0th 
Cir.) 47 Fed. (2) 528. certiorari denied 284 U.S. 634. 

Geneva Inv. Co. v. St. Louis (C.C.A. 8th Cir.) 87 Fed. (2) 
83. 

The Supreme Court, in the Euclid case, supra, pointed out 
at length the injuries indicted by business upon a residential 
neighborhood. The burden is therefore upon plaintiffs to 
show that the change of zoning desired will not be detrimental 
to their neighbors. 

Euclid V. Ambler Realty Co., 272 U.S. 365. 

Zahn V. Board of Public Works, 274 U.S. 325. 

American Wood Products Co. v. Minneapolis, 35 P^d. (2) 
657. 

State ex rel Banner Grain Co. v. Houghton, 142 Minn. 28; 
170 X.W. 853. 

As before stated, appellants have not alleged a single fact 
to show that the injection of business into the residential dis¬ 
trict north of Randolph Street and in particular into the strict¬ 
ly residential square in which their property lies will not 
injure the residents therein. 

There is nothing in the cases in either the Supreme Court 
of the United States or this Court, relied upon by counsel for 
plaintiffs, which furnishes ground for the reversal by this 
Court of the action of the lower court in sustaining the motion 
of defendants to dismiss the bill. 

Plaintiffs rely upon the case of Xectow v. Cambridge, 277 
I'.S. 18^3. But the facts in that case are far from similar to 
those existing here. The land there involved lay at the south- 
fast corner of Brookline and Henry Streets in the City of 
C'ambridge. Massachusetts, fronting 304.75 feet on Brookline 
Street and 100 feet on Henry Street. The properties along the 
north side of Henry Street and the west side of Brookline 
Street were within a residential district. The lands along the 
south side of Hcnr>' Street and the east side of Brookline 
Street were all included in an unrestricted district, with the 
exception of the small strip of land there involved, which lay 
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at tho intersection of the two streets. “The Ford Motor Com¬ 
pany had a large auto-assembling plant south of the locus; 
and a soap factory and the tracks of the Boston & Albany 
Railroad lie near.” There the property on two sides of the 
strip of land in question was zoned and used for industrial 
purposes, whereas here plaintiffs’ property is bounded on all 
sitles either by property zoned the same as theirs or by public 
streets. It will be noted in that case that the court found 
as a fact that “the inclusion of the locus in question” in the 
residential district “is not indispensable to the general plan.” 
In that case the zoning of the land in question as residential 
was not indispensable to nor in conformity with any general 
plan, since all other lands on the same side of each of the 
two streets upon which it abutted were in an unrestricted dis¬ 
trict. The health, safety, convenience, and general welfare 
of the residents on the opposite side of the street could not 
be affected by the inclusion in the unrestricted district of the 
small strip of land lying at the corner. The use of the land in 
the unrestricted district for general industrial purposes, such 
as a soap factory, an auto-assembling plant, and railroad facil¬ 
ities. resulted in depriving the property of all suitability for 
use for residential purposes. To carve out of this unrestricted 
area a small strip of land and zone it residential, where no 
good could result from such action, was clearly arbitrary and 
unreasonable. But here, the zoning of plaintiffs’ land is in 
conformity with a general plan for the zoning of the sur¬ 
rounding property. 

In the case of Bughvr v. Gotwals, 00 App. D.C. 340, 54 Fed. 
(2) 451, the property there involved was situated on K Street 
one lot removed from Sixteenth Street. All of Sixtenth Street 
was zoned residential to a depth of substantially one hundred 
feet, whereas all the property on K Street was zoned for com¬ 
mercial uses with the exception of the property lying at or 
near the intersection of Sixteenth Street. The Court held that 
it appeared from the allegations of the bill of complaint that 
to give the property there involved the same character of 
zoning as was enjoyed by the other properties upon K Street 
generally would not affect the general scheme adopted by th(? 
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Zoning Commission or defeat the plan to preserve Sixteenth 
Street as residential. In the case at bar the plaintiffs seek to 
have commercial zoning extended into a new block in violation 
of the general plan or scheme. 

In the case of Dorsey v. Gotwnls, 61 App. D.C. 41, 57 Fed. 
(2) 407, it appeared from the bill of complaint that the pro¬ 
perty there in question, which was in a residential use district, 
adjoined property zoned commercial and used as a large gaso¬ 
line and oil filling station; that because of the small size of 
the lot involved it could not be used for an apartment house 
and the only use to which it could be put as then zoned would 
be for a residence or boarding house, and that the property 
was not susceptible of such use because of the noise from the 
abutting gasoline station, and that there was no demand for 
the property there involved or other properties in the im¬ 
mediate neighborhood for the erection of new residences or 
boarding houses for the reason that business was moving 
northward from the center of the business district to the 
neighborhood of the property there involved. It will be noted 
that the property there involved adjoined a gasoline station 
and was in a neighborhood which was changing from residen¬ 
tial to commercial, whereas in the case at bar the entire 
neighborhood is residential except for the strip of commercial 
zoning on each side of Twelfth Street which stops at Ran¬ 
dolph Street. There is no averment in the bill of complaint 
here that plaintiffs’ property is not situated in a growing resi¬ 
dential district. 


III. 

Plaintiffs can derive no advantage from the existence of their non- 
forming use. 

At the present time there exists upon plaintiffs’ property a 
building a part of which is used for commercial purposes, the 
same being occupied by the Master Cleaners and Dyers, Inc., 
which is carrying on the business of retail cleaning, pressing 
and dying of clothing and other materials (R. p. 7). This 
property has been used for commercial purposes since prior to 
the passage of the Zoning Act. Such use may be continued 
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under section 6 of the Act (Appellants’ brief p. 39) although 
such use does not conform with regulations promulgated 
thereunder, providefl no structural alterations, ('xcept those 
required by law or regulatioji. are made therein and no new 
buihling is erected. Plaintiffs contend that to grant them the 
change of zoning desired will do no more harm to the neigh¬ 
borhood than the existing use. But upon this point we take 
issue. It will be noted from the photograph of plaintiffs’ 
premises (R. p. 37) that plaintiffs’ non-conforming use is but 
a small store annexed to a dwelling. If the zoning of plain¬ 
tiffs’ property be changed as they request to the residential 
use and ‘‘C” area districts, then under section XVII of the 
zoning regulations (R. p. 32) plaintiffs may occupy one hun¬ 
dred per cent of their lot for a building for commercial uses 
to a height not in excess of twenty feet and ninety per cent 
of their lot for so much of the building as exceeds twenty feet 
in height. A building large enough to accommodate several 
stores or other commercial uses could thus be erected upon 
plaintiffs’ lot. 

But even assuming for the sake of argument, that the zon¬ 
ing of plaintiffs’ property as prayed will do no more harm to 
the neighborhood than their present non-conforming use. this 
concession does not aid plaintiff. Plaintiffs misunderstand 
the nature of a non-conforming use. Its nature was well 
stated in Thayer v. Hartford, 114 Conn. 15, 157 Atl. 273. 
where it was contended that ^e appearance of the property 
would be improved by the erection of a new building for 
commercial purposes, the Court saying: 

“* ♦ * Even though the appearance of the particu¬ 
lar property in question would be improved, this is of 
slight importance compared to the preservation of the 
essential objects and purposes of the scheme of the 
Zoning Act. and the effect of the conditions contem¬ 
plated thereby, as regards the property of others in the 
neighborhood. 

# » » * « 

“The ultimate purpo.se of zoning ordinances is to 
confine certain classes of buildings and uses to certain 
localities. The continued existence of tho.se which are 
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nonconforming is inconsistent with that object, and it 
is contemplated that conditions should be reduced to 
conformity as completely and as speedily as possible 
with due regard to the special interests of those con¬ 
cerned. and where suppression is not feasible without 
working substantial injustice, that there shall be ac¬ 
complished ‘the greatest possible amelioration of the 
offending use which justice to that use permits.’ ‘The 
accepted method of accomplishing this result is as fol¬ 
low’s: The nonconformity is in no case allowed to in¬ 
crease. It is permitted to continue until some change 
in the premises is contemplated by the owner, when, 
in so far as expedient, the authorities take advantage 
of this fact to compel a lessening or complete suppres¬ 
sion of the nonconformity.’ Williams. Law of City 
Planning and Zoning, pp. 202. 203; Lathrop v. Nor¬ 
wich, supra, page 623 of 111 Conn.. 151 A. 183.” 

If plaintiffs desire to continue their nonconforming use in 
the existing building without structual alterations they may 
do so under the Zoning Act and there is no need for granting 
them a change of zoning. On the other hand, if they wish to 
destroy their present building, there is no reason apparent 
from this record why they should not rebuild in conformity 
w’ith the regulations and in conformity with the residential 
character of the neighborhood. 

Plaintiffs complain that their property is assessed for taxes 
at the same rate as the commercial properties on Twelfth 
Street. Assuming for the sake of argument that plaintiffs’ 
property should not be assessed at such a rate if used for 
residential purposes, nevertheless it must be remembered that 
the use to which it is actually put is a commercial one w’hich 
use plaintiffs are entitled to continue provided no structural 
alterations are made in the building. Should plaintiffs elect 
to abandon their nonconforming use and use the property for 
residential purposes they can then call that fact to the atten¬ 
tion of the Assessor. 

IV. 

Plaintiffs gain no advantage from the fact that their proi)crty was 
at one time in the first commercial use district 
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The authorities are uniform in holding that no property 
owner has any vested right to retain any particular zoning, 
and that a Zoning Commission acting within the discretion 
reposed in it by law may change property from a loss restricted 
district to a more restricted district. 

In the case of Marblehead Land Co. v. Los Angeles, (C.C.A. 
9th Cir.) 47 Fed. (2) 528. 534. certiorari denied 284 U.S. 634. 
the Court said: 

“* * * It has uniformly been held that there is no 
vested right in a permit or an ordinance of the nature 
of that involved here, by which the boundaries of the 
residential zone were changed to exclude appellants’ 
property therefrom. That being true, appellants are 
without remedy unless on the whole it can be said that 
the final action of the city council, by which it again in¬ 
cluded their property in the residence zone, was so 
wholly unreasonable and unjustifiable under the cir¬ 
cumstances as to be void.’” 

See also 

Geneva Inv. Co. v. St. Louis, (C.C.A. 8th Cir.) 87 Fed. 
(2) 83. 


V. 

The courts will not set aside zoning regulations unless clearly 
arbitrary or unreasonable. 

While wc contend that the Zoning Commission was correct 
in placing plaintiffs’ property in the residential use district, 
the correctness or incorrectness of the action of the Zoning 
Commission is not the question before this Court. A court 
cannot substitute its judgment for that of the Zoning Com¬ 
mission, and it is only where the determination of that body 
is so unreasonable or arbitrary as to amount to the taking of 
property without due process of law that a court may inter¬ 
vene. In other w’ords. if the question of the reasonableness 
of the regulations is “fairly debatable” the zoning ordinance 
must stand. 

In the case of Zahn v. Board of Public Works, 274 U.S. 325, 
the Court said: 
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“Tho ooininon council of the city, upon these and 
other facts, concluded that the public welfare would be 
promoted by constitutiiyij the area, including the pro¬ 
perty of plaintiffs in error, a zone “B" district, and it is 
impossible for us to say that their conclusion in that 
respect was clearly arbitrary and unreasonable. Tlw 
i/iost that can be said is that ichcthcr that d( termina¬ 
tion was an unreasonable, arbitrary, or unequal e.rerei.^r 
of power is fairly debatable. In such circumstances, 
the settled rule of this court is that it will not subslitut( 
its judymeni for that of th-e leyislative body charyedi 
with the primany duty and r( sponsibilit y of determinuty 
the question. Euclid v. .\/abler Co., supi'a. dSS. dbd: 
Radice v. u' York. 26‘.y V. S. 292. 29.'f: Hadacheck v. 
L(/s :\//(ples. 229 r.S. .V.)',. J,0S-/fl2. ///o’-.;/,;; C/isack 
Ci). V. City of Chicayo. 2.'f2 C.t^. o2(i. d.iO-ddl; Hast v. 
\'a/i l)( //ia/i ik Ij'U'is. 2.^) C.S. .^2. 2n7: Price v, ////- 
nt/is. 23S r.S. ( italics supplied). 

In th(‘ case of .\eclow v. City of Catt/brid/p . 277 T.S. 1S3. 
th(‘ court said: 

"We (luite a.^ree with tlie opinion expr('s.s(*d below 
that a court .‘should not set aside the det<*rmination 
of public officers in such a matter unless it is clear that 
their action ‘has no ffjundation in reason and is a mere 
arbitrary or irrational exerci.'^e of power havinji no sul)- 
stantial relation to the pul)lic health, tin* public morals, 
the public safety, or the public welfare in its projx'r 
sense.' Euclid v. .\mbler Co.. .'<upra. p. 39’).” 

In Gorieb v. Eo.r. et al.. 274 I’.S. 003. OOS, the court .'^aid: 

"Stati* Legislatures and city ctnmcils. who deal with 
the situation from a practical standpoint, are better 
(lualified than tin* courts to (kuermine the necessity. 
charact(‘r. and (k'.arec* of rc'iiulation which these mnv and 
l)erpl(‘xinji conditions re(iuire: and their conclusions 
.should not be disturlxvi by tlu' courts, unless clearly ar¬ 
bitrary and unr(‘aj^)nable.” 

Se(* also 

A/z/crica// Wood. Pr</ducls Co. v. Min//. 3.") Fed. (2) 0")7. 

Marblehead La//d C</. v. Los .\//yel(s. iC.C.A. 9th ('ir.) 47 
Fed. (2) o‘2S. 

Garrity v. I)istr/et of Cohi///bia. 00 .\pp. !).(’. *2’)0: S() Fed. 
(2) 207. 
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VI. 


To require the Zoning Commission by this proceeding to rezone 

plaintiffs’ property would require it to act in violation of law. 

Section 3 of the Zoning Act (Ai)pellants’ brief, p. 37) pro¬ 
vides that whenever a puVdic hearing is required by this 
statute notice of the time and place thereof shall be publishcfl 
for not less than ten consecutive days in one or more news- 
Itapers of general circulation print(‘d and published in the Dis¬ 
trict of Columbia. Section 4 prohibits the Zoning ('ommission 
fri)!!! changing any use. height, or area district exc(‘pt after 
tniblic Iiearing. and this section further provides ‘‘that if the 
frontage* proposed to be changeei is not a contiguous area, the* 
owners of at l(*ast oO percentum e)f a frontage within the area 
not l(\^s than thive ble)cks in length must join in such peti¬ 
tion before it may be conside're'el by saiel (\)mmissie>n.” Plain¬ 
tiffs’ pro|)erty is not ce)ntiguous to either a commercial use 
district or a are'a district, since it is separat(*d there¬ 
from by a stre'ct. The'refe)re. there is no eluty impe)seel by law 
upon the members of tiie Zoning Commission te) consider 
plaintiff's’ petition as the required number of property owners 
• lid not join tlierein. Neither is there a duty imiiosed by law 
upon the Commission to initiate on its own motion a proceed¬ 
ing for a change of zoning. This is a matter left to the judg¬ 
ment HfHl discretion of the Zoning Commission, which, we 
submit, under the facts in this case, was not exercisefl arbitra¬ 


rily. It is too well settled to i-(*(piire the citation of authority 
that a writ of mandamus will not lie to control the (*xercise 
of di.'^cretion on the part of admini.strative officers. The .<jame 
rule applies in equity. 

C.N. V. off App. D.C. 24. 32 Fed. (2) 41.-). 

Moarr V. Ilcruni. 34 .\pp. D.t'. 31. 

I '.S. (X rrl Rh'vrsidc ()il Co. v. Ililrliroch, 190 I’.S. 310. 

It will be tinted that the Zoning Commission is prohibited 
by section 4 of the statute from making a change of zoning 
('xcept after public notice and hearing. It app(*ars from the 
bill of complaint that no i)ublic hearing has been had upon 
plaintiffs’ petition for change of zoning and yet tin* bill [trays 
that this court .shall direct the Zoning ('ommission to change 
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the zoning of plaintiffs' property without such hearing in di¬ 
rect violation of the Act of Congress. It is well settled that 
a writ will never be issued to direct the doing of an illegal 
act. Garfield v. U.S. ex rel Turtu r, 31 App. D.C. 332. 

Congress intended by the provision requiring a public hear¬ 
ing after notice thereof to give the property owners in the 
vicinity opportunity to bo heard upon the effect of the pro¬ 
posed change of zoning on properties in the neighborhood. It 
is quite apparent in this case that a majority of the property 
owners in the area to be affected by the change of zoning 
prayed for are oppo.scd to such change since they have r(‘- 
fused to join in the plaintiff's’ petition. If the court in this 
case .shoukl proceed to a hearing upon the merits, the property 
owners in the neighborhood would be denied their statutory 
right to be heard since they arc not parties to this proceeding. 
The interest of property owners in the vicinity in changes of 
zoning is well stated in Leighton v. Minneapolis, lb Fed. Supp. 
101. as follows: 

"There are cogent reasons why local owners are en¬ 
titled to a voice in rezoning. They arc the ones most 
vitally concerned: the usefulness and value of their 
properly may be involved. When zones are estab¬ 
lished. citizens buy and improve property relying on 
the restrictions provided by law. They have a right to 
the permanency and security that the law should af¬ 
ford. They have a right to the assurance that their 
next door neighbor at his pleasure will not convert his 
dwelling into a grocery or a shooting gallery. The 
owners in a block or on both sides of the street gen¬ 
erally have a common interest in maintaining the resi¬ 
dential or business character of the block or street, as 
the case may be. and their composite judgment ordi¬ 
narily will result in action for the public welfare.” 

Plaintiffs’ contention that the court may require the Zoning 
Commission to change the zoning of property without a hear¬ 
ing in violation of statute where the required consents have 
not been obtained, would, if sustained, result in an absurdity. 
In other words, we would then find ourselves in this situation. 
If a property owner desiring to change the zoning of his pro¬ 
perty is able to procure the consents of a majority of the pro- 
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])orty owners in the vicinity the Zoning Commission is then 
required by law to give notice of a public hearing at which 
the minority can appear and be heard; but under plaintiffs’ 
contention, if a majority of the neighbors in the vicinity are 
opposed to the change, then the property owmer may proceed 
immediately in court for a decree directing the Zoning Com¬ 
mission to change the zoning and the neighbors will have no 
opportunity to be heard since they are not made parties to the 
proceedings. This cannot be the law. Tt cannot be that the 
rights of a minority will be safeguarded and the rights of a 
majority ignored. Assuming, but not conceding, that in this 
case, the initiation by the Commission on its own motion of a 
proceeding to change the zoning of plaintiffs’ property was a 
mandatory duty devolving upon them, then it is submitted 
that the only power of this court, in view of the requirements 
of the statute as to the public hearing, is to direct the Zon¬ 
ing Commission to grant such a hearing. But this is not the 
function of a court of equity. There is an adequate and com- 
I)letc remedy at law by a petition for writ of mandamus to 
compel such hearing. Equity is without jurisdiction when 
there is a remedy by mandamus. 

Wnlkey v. Musicatwf\ G Wall. 481. 

Thompson v. Allen Co., 115 U.S. 554. 

Safe Deposit A' Trust Co. v. Anniston, 96 Fed. 6(51. 

Knickerbocker Ice Co. v. Sprague, 4 Fed. Supp. 499. 

32 Corpus Juris, 241. and cases cited. 

The bill of complaint further prays that the defendant. In¬ 
spector of Buildings, be compelled by mandatory injunction to 
grant any and all such permits as the plaintiffs may apply for 
as if the said land had not been zoned for residential purposes. 
The granting of this prayer would be tantamount to a change 
of zoning without giving property owners in the vicinity a 
right to be heard. It is not alleged that any demand has been 
made upon the Inspector of Buildings for a permit and that 
the same has been refused. It is settled law that a demand for 
the performance of an act is a condition precedent to the is¬ 
suance of a writ to command performance of that act. 

U.S. ex rel Lewis v. Houtwell, 17 Wall. 604. 
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Wilbur V. United States, 281 U.S. 206. 

A property owner is not without remedy if the zoning of his 
property amounts to confiscation. He may make application 
to the Inspector of Buildings for a permit to build and if such 
permit be denied a mandamus proceeding may be brought to 
compel the issuance of the permit, irrespective of the zoning 
regulations, on the theory that the zoning as to him is void. 
Clifjside Park Ry. Co. v. Clifjsidc, 96 X. J. L. 278. This plain¬ 
tiffs have not done. 

Even assuming for the sake of argument that in this case 
plaintiffs have alleged facts sufficient to show that their pro¬ 
perty might be u.sed for certain uses permitted in the first com¬ 
mercial use district, without seriously injuring the residential 
l)roperty in the neighborhood, they certainly have not shown 
that everj^ first commercial use may be indulged in without 
j?uch injury. There is nothing in the bill of complaint to 
show what plaintiffs intend to do. 

In the case of Sfenrtnan v. Oehmann, 53 \V. L. R. 437, the 
plaintiff brought a mandamus proceeding against the Build¬ 
ing Inspector to compel the issuance of a permit to make alter¬ 
ations in premises belonghig to petitioner so that the property, 
which was in a residential use district, could be used for busi¬ 
ness purposes. Mr. Justice Bailey, of the then Supreme Court 
of the District of Columbia, after sustaining the constitu¬ 
tionality of zoning regulations in general, said: 

“Besides, in the instant case the relator in her peti¬ 
tion docs not state the particular business for which 
she intends to use her property and. even if the ques¬ 
tion were material, the court cannot determine whether 
the particular use would or would not be a detriment 
to others in the particular neighborhood. This omis¬ 
sion is alone sufficient. I think, to bar relator from relief 
asked," 

Plaintiffs contend that this Court held in the case of Golf 
Inc. v. District of Columbia, 62 App. D.C. 309, 67 Fed. (2) 
575 that a defendant in a criminal case charged wdth a viola¬ 
tion of the zoning regulations could raise the question of the 
validity of the zoning of his property. We submit that plain¬ 
tiffs have misconstrued the import of that decision. There the 
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defendant was charged with using certain property in the 
residential use district for business purposes without an occu¬ 
pancy permit. The defendant did contend as a defense that 
the zoning of the property there involved was invalid. The 
District of Columbia, on the other hand, contended, first, that 
the zoning was valid, and, second, that irrespective of the 
validity of the zoning, the defendant was guilty of a violation 
of the Zoning Act for the reason that it had not obtained an 
occupancy permit. This Court sustained both contentions of 
the District. In any event in a criminal case the defendant 
is prosecuted for doing a particular act and the Court is thus 
able to determine whether what he has done injuriously affects 
his neighbors. 

CONCLUSION 

For the reasons stated, it is respectfully submitted that the 
action of the ( ourt below in dismissing the bill of complaint 
was correct and should be afl&rmed. 

Elwood H. Seal, 

Corporation Counsel, D.C., 

Vernon E. West, 

Principal Assistnnl Corpnration Counsel, D.C., 
James \V. Lauderdale, 

Assistant Corporation Counsel, D.C., 
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